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Civil Procedure Code - Cause o f  action - Section 5 o f the Code - B ank  
facilities secured by a  mortgage by the principal debtor and guaranteed by 
an  agreem ent o f  sureties - Prescription o f  action - Sections 5. 6 and 7 o f the 
Prescription Ordinance.

The plaintiff B ank is the successo r to the  Em irates In ternational Bank 
Ltd., w hose righ ts were assigned to the plaintiff B ank by Deed of 
A ssignm ent No. 603 dated  17. 09. 92.

The plaintiff in stitu ted  an  action against the defendants on 21. 05. 96 
jo intly  an d  severally to recover the sum  of Rs. 12 .413 .814 /46  being the 
total liability of the l sl defendant com pany as a t 08. 01. 96 on credit 
facilities provided by the p lain tiff s predecessor Bank by way of overdraft, 
tim e loan, packing  cred it and pledge loans. This w as the total am ount 
due  on 30. 09. 89 p lus in te rest thereafter. By way of security  for the due 
re-paym ent of the accom m odation granted  to the 1st defendant by the 
Bank, the I s' defendan t executed a  Mortgage Bond dated 04. 09. 86 
pledging the m achinery, movables and  book debts described in the 
agreem ent.

A s ta tem en t of acco u n ts  w as filed w ith the plaint. The Mortgage Bond was 
filed w ith the p la in t and  parag raph  6 of the p lain t s ta ted  th a t it is pleaded 
p a rt an d  parcel of the  p la in t and  th a t the action is filed to enforce the 
obligation created  thereby. The 2nd to the 5 lh defendants had  entered into 
a  G uaran tee  Agreem ent w ith the Bank, dated 22. 08. 86 to pay the Bank 
the m oney d u e  from the 151 defendant upto  a  limit of Rs. 11 .200 ,000/- By 
C lause 2 of the  G uaran tee  they agreed to pay the B ank in Colombo, the 
m oney therein  m entioned 10 days after dem and in writing is made. Such 
dem and  w as m ade by w riting dated  26. 04. 96.

Held :

In the  light of the definition of “cause  of action" contained in section 5 of 
the  Civil Procedure Code and  the averm ents in the plaint, the action
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against the l sl defendan t w as no t one for the recovery of m oney lent 
w ithout w ritten security  or m oney len t “upon  acco u n t sta ted" w here the 
period of prescription is 3 years in te rm s of section 7 of the Prescription 
Ordinance w hich period h as  to be com puted from the  da te  of the  default 
namely, 30. 09. 89. The action w as filed to enforce the  obligation created  
by the Mortgage Bond. The applicable section would be section 5 of the 
Prescription O rdinance w hich relates to in stan ces  w here the  action  is for 
the recovery of any  su m  d u e  upon  any  m ortgage of property  or upon 
any bond conditioned for the paym ent of money. The action  w as no t 
prescribed as it w as filed w ithin 10 years from the .da te  of the m ortgage 
as provided by th a t section.

2. As regards the G u aran tee  of the  2 nd to 5U’ defendan ts, the applicable 
section is section 6 of the Prescrip tion  O rdinance w hich re la tes to 
am ounts due  on a  w ritten  prom ise or o ther w ritten  security  and  
the period of prescrip tion  is 6 years. T hat period shou ld  be com puted  
not from the date  of the  defau lt on the  principal obligation nam ely. 
30. 09. 89 b u t from the da te  on w hich the paym ent upon  the  G uaran tee  
becam e due nam ely, 10 days after dem and in w riting w as m ade, a s  sta ted  
in clause 2 of the agreem ent. The dem and  for paym en t w as m ade on 26.
04. 96; and the b reach  took place upon the failure to m ake paym ent 10 
days after th a t dem and. As such , the  action w hich w as filed on 21. 05. 
96 against the 2nd to 5111 d efendan ts w as no t p rescribed  in term s of section 
6 of the Prescription O rdinance.

Case referred to  :

Croos v. Coonew ardena H am ine  5 NLR 259 a t 261 

APPEAL from the Ju d g m e n t of the Com m ercial High C ourt Colombo.

Rom esh de  Silva P.C. w ith Palitha Kum arasinghe  for the appellan t.
5. A. Parathalingam P.C. w ith Faizer M usthapha  for the 1st, 2 nd, an d  5 th 
defendants-respondents.

Cur. adv. vult.

S ep tem ber 12, 2000 .
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T his is a n  a p p e a l from  th e  ju d g m e n t of th e  H igh C o u rt 
d a ted  24. 04. 97 . By th a t  J u d g m e n t  th e  High C o u rt d ism isse d  
the  ac tio n  of th e  P la in tiff  o n  th e  g ro u n d  th a t  it w as  p resc rib ed .

T he P la in tiff b e ing  a  licen sed  com m erc ia l b a n k  in s ti tu te d  
the  ac tio n  a g a in s t  th e  D e fe n d an ts  jo in tly  a n d  severally  to
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recover a  su m  of Rs. 12 ,413 ,814 .46 . The p rincipal c a u se  of 
ac tio n  is a g a in s t th e  I s1 D efendan t be ing  a  p rivate  com pany. 
T he o th e r  D efen d an ts  a re  su e d  on  th e  b a s is  of a  g u a ra n tee  
given by th em  in  resp e c t of th e  liability of th e  1st D efendant.

T he 1st D efendan t w as a  c o n s titu e n t of th e  U nion B ank  of 
M iddle E a s t Ltd., w h ich  w as la te r  ren am ed  a s  th e  E m ira tes 
In te rn a tio n a l B an k  Ltd. The liability in  resp ec t of the  ac tion  
h a s  b een  filed w as co n tra c te d  w ith  th e  sa id  B ank . The righ ts  
of th is  B ank  w ere th e re a fte r  a ss ig n ed  to the  P lain tiff B ank  by 
D eed of A ssignm en t No. 603  d a ted  17. 09. 92 filed w ith  the  
p la in t.

A ccording to  th e  s ta te m e n t of A ccoun ts  (filed w ith  the  
Plaint) th e  1st D efen d an t availed  of th e  c red it facilities of the  
p red ecesso r B an k  by  w ay of a n  overdraft, tim e loan, pack ing  
c red it a n d  pledge loans. T he a m o u n t s ta te d  above in  resp ec t of 
w h ich  th e  ac tio n  h a s  b e e n  filed is th e  to ta l liability  on the 
a fo resaid  lines of c red it a s  a t  08. 01. 1996.

T he 1st D efen d an t e n te red  in to  a n  A greem ent in  w riting  
d a ted  04. 09. 9 6  w ith  th e  p red e c e sso r  B an k  in  th e  form  of 
a  M ortgage, p lac ing  a s  se cu rity  th e  m ach inery , m ovables 
a n d  books d e b ts  d escrib ed  in  th e  A greem ent for th e  d u e  re 
p ay m e n t of th e  acco m m o d atio n  g ran te d  to  th e  1sl D efendan t by 
th e  B ank , u n d e r  a  d raw ing  lim it of Rs. 7 ,5 0 0 ,0 0 0 /- . T his 
M ortgage h a s  b e e n  reg is te red  u n d e r  th e  R eg is tra tio n  of 
D o cu m en ts  O rd in an ce  a n d  h a s  b een  filed w ith  th e  P lain t. The 
2 nd to  5 th R esp o n d e n ts  e n te red  in to  a  G u a ra n te e  A greem ent 
w ith  th e  B ank , d a te d  22. 08. 8 6  to  pay  th e  B an k  th e  m oney d u e  
from  th e  1st D efen d an t u p to  a  lim it of Rs. 1 1 ,2 0 0 ,0 0 0 /- .

T he  e x e c u tio n  o f th e  M ortgage a n d  th e  G u a ra n te e  
referred  to  above a re  n o t den ied . A ccording to th e  answ er, the  
D efen d an ts  a p p e a r  to  d isp u te  th e  s ta te m e n t of acco u n ts . 
B u t, th is  m a tte r  h a s  n o t b e e n  gone into. T he ac tio n  h a s  been  
d ism iss e d  a s  s ta te d  above o n  th e  p re lim in a ry  is s u e  of 
p resc rip tio n .
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The High C o u rt h a s  ac ce p ted  th e  s u b m iss io n  of th e  
D efendan ts  th a t  th e  ac tio n  h a s  n o t b e e n  filed to  enforce th e  
M ortgage a n d  a s  s u c h  it sh o u ld  be  ta k e n  a s  b e in g  one  for th e  
recovery of m oney  len t w ith o u t w r itte n  secu rity . It is th e  
finding of th e  C o u rt th a t  th e  m oney  is  d u e  “u p o n  a n  a c c o u n t 
s ta te d ” w here  th e  period  o f p re sc r ip tio n  is  3  y e a rs  in  te rm s  of 
section  7 of th e  P re sc rip tio n  O rd in an ce . T he  c o u rt  h a s  held  
th a t  th is  period  of 3 y e a rs  sh o u ld  be  c o m p u te d  from  th e  d a te  
of defau lt be ing  30 . 09. 89 , ac co rd in g  to  th e  s ta te m e n t of 
acco u n ts . T herefore  it w a s  held  th a t  th e  c a u s e  o f a c tio n  a g a in s t 
the  1st D efen d an t is  p resc rib ed .

As reg a rd s  th e  G u a ra n te e  of th e  2 nd, 3 rd, 4 th a n d  5 th 
D efen d an ts , th e  C o u rt h e ld  t h a t  th e  liab ility  a r is e s  on  
the  w ritten  G u a ra n te e  a n d  th a t  th e  ap p licab le  period  of 
p resc rip tio n  w ould  be 6 y e a rs  in  te rm s  o f sec tio n  6 of the  
P rescrip tion  O rd in an ce , w h ich  sh o u ld  b e  c o m p u te d  from  
the  d a te  of th e  d e fau lt o f th e  p rin c ip a l ob liga tion , nam ely  
30. 09. 89  (as s ta te d  above) a n d  n o t from  th e  d a te  of d e m a n d  
a s  co n ten d ed  by  th e  Plaintiff.

O n th e  sa id  b a s is  it w as held  th a t  th e  a c tio n  filed on  
the  21. 05. 9 6  is p re sc rib e d  in  re la tio n  to  th e  liab ility  of all th e  
D efendan ts  a n d  sh o u ld  b e  d ism issed .

T he su b m iss io n  of C o u n se l for th e  P la in tiff  A ppe llan t is 
th a t  th e  C o u rt h a s  e rre d  in  n o t ta k in g  in to  a c c o u n t the  
M ortgage B ond a n d  failing  to  c o n s id e r  se c tio n  5 of th e  
P rescrip tion  O rd in an c e  a s  th e  a p p licab le  sec tio n . In  te rm s  of 
th is  sec tion  th e  period  of p re sc r ip tio n  is 10 y ea rs . It w as 
con ten d ed  th a t  s in ce  th e  M ortgage B ond d a te d  04. 09. 8 6  the  
ac tion  filed o n  21. 05 . 9 6  is w ith in  th e  period  of 10 years . 
As reg a rd s  th e  G u a ra n te e  o n  w h ich  th e  o th e r  D e fe n d an ts  have 
been  su e d  it w as  c o n te n d e d  th a t  th e  b re a c h  of th e  G u a ra n te e  
took p lace on ly  u p o n  th e  fa ilu re  of th e  D e fe n d an t to  pay  the  
m oney th a t  w as  d e m a n d e d  by th e  B a n k  o n  th e  G u a ra n te e . O n 
th a t  b a s is  it w a s  c o n te n d e d  th a t  th e  period  of p re sc rip tio n  
shou ld  be c o m p u te d  from  26. 04. 9 6  b e in g  th e  d a te  of th e  le tte r
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of d e m a n d  se n t to th e  D efendan ts  by th e  B ank. C ounsel for the  
D efendan t su p p o rte d  th e  ju d g m e n t on th e  g ro u n d s  s ta ted  
th e re in  a s  o u tlin ed  above.

U pon a  c o n s id e ra tio n  of th e  several a v e rm en ts  of th e  
P la in t a n d  th e  d o c u m e n ts  th a t  have been  filed w ith  th e  p la in t 
it is c lea r th a t  th e  ac tio n  a g a in s t th e  I s' D efendan t h a s  
b e e n  filed  to  rec o v e r th e  a m o u n t  o u ts ta n d in g  on  the  
acco m m o d atio n  g ra n te d  by the  B ank  by w ay of a n  overdraft 
a n d  o th e r  lin es  of cred it. The High C ourt h a s  n o t s ta te d  any 
specific re a so n  for th e  rejection  of th e  M ortgage B ond w hich  
h a s  b e e n  p ro d u ce d  a s  be ing  th e  b a s is  of th e  ac tio n  a g a in s t the 
1st D efendan t. It a p p e a rs  th a t  since  th e  s ta te m e n t of a c c o u n ts  
h a s  b e e n  p ro d u ce d  an n ex ed  to th e  p la in t, th e  High C ourt h a s  
co n sid e red  th a t  to  be  th e  sole b a s is  of liability. In  th is  respec t 
th e  c o u rt h a s  e rred  in  failing to tak e  in to  a c c o u n t the  n a tu re  
of th e  ob liga tion  of th e  1st D efendan t in  resp e c t of w h ich  the  
ac tio n  h a s  b e e n  filed. T he C o u rt h a s  to tally  ignored  th e  c a u se  
of ac tio n  a s  p lead ed  in  th e  p la in t a n d  h a s  looked in to  only the 
d o c u m e n t w h ich  s e ts  o u t th e  q u a n tu m  of the  liability.

S ec tio n  5 of th e  Civil P rocedu re  Code defines a  c a u se  of 
ac tio n  “a s  b e ing  th e  w rong for th e  p reven tion  o r re d re ss  of 
w h ich  a n  ac tio n  m ay  be b ro u g h t a n d  in c lu d es  th e  d en ia l of a 
righ t, th e  re fu sa l to  fulfill a n  obligation, the  neg lect to perform  
d u ty  a n d  th e  inflic tion  of a n  affirm ative in ju ry .”

T he p re s e n t ac tio n  is b a sed  on  a  w rong w h ich  re la te s  to the  
re fu sa l to  fulfill a n  ob ligation . The ob liga tion  is  p rim arily  of th e  
1st D efen d an t w ho  w as  g ra n te d  acco m m o d atio n  by  th e  B ank  in  
th e  form  of a n  overd raft a n d  o th e r  lines of c red it a s  s ta te d  
above. In  th e  c a se  of Croos u. G oonew ardena H am ine111 W endt 
J  s ta te d  a s  follows “I th in k  th a t  th e  w ord “ob liga tion” in  th is  
defin ition  is to  be  u n d e rs to o d  n o t in  th e  n a rro w  se n se  in  w h ich  
a  paro le  p ro m ise  to  pay , a  p ro m isso ry  n o te  a n d  a  m ortgage, 
a lth o u g h  given for th e  sa m e  d e b t m ay  be  d e sc rib ed  a s  th ree  
d ifferen t “o b lig a tio n s”, b u t  in  th e  m ore  gen era l u n d e rs ta n d in g  
se n se  o f a  liab ility  to  p ay  th a t  su m  of m oney."
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The High C o u rt h a s  fa llen  in to  e rro r  of n o t looking  a t  th e  
obligation in  th e  m a n n e r  n o ted  above. T he c o u rt  h a s  m erely  
looked a t  th e  s ta te m e n t  o f a c c o u n ts  a n d  d ra w n  th e  in fe rence  
th a t  the  ob liga tion  a r is e s  solely  u p o n  th e  a c c o u n t so  s ta te d . In  
th is  in s ta n c e  th e  a c c o u n t s ta te d  is th e  q u a n tif ic a tio n  of th e  
liability in c u rre d  by th e  1st D efen d an t o n  th e  d iffe ren t lin es  of 
credit g ra n te d  to  h im . It s e ts  o u t th e  to ta l d u e  u n d e r  e a ch  
head  a s  a t  30 . 09 . 89  a n d  th e  in te re s t  d e b ite d  th e re o n  from  
30. 09. 89  to  31. 12. 9 5  excep t in  th e  c a se  of th e  p ledge lo an  
w here th e  in te re s t is  c o m p u te d  u p to  19. 10. 90 . T he ob liga tion  
w hich  form s th e  c a u s e  o f ac tio n  is th e  liab ility  w h ich  a rise s  
u p o n  th e  to ta l ac co m m o d a tio n  g ra n te d  to  th e  1st D e fen d an t by 
th e  B ank  a n d  se cu re d  by  th e  M ortgage B ond. It h a s  been  
clearly  s ta te d  in  p a ra g ra p h  6 of th e  p la in t th a t  th e  M ortgage 
Bond is p leaded  a s  p a r t  a n d  p a rce l o f th e  p la in t a n d  th a t  th e  
action  is filed to  enforce  th e  ob liga tion  c re a te d  th e reb y . T he 
M ortgage Bond th a t  h a s  b e e n  p ro d u ce d  n a r r a te s  th a t  th e  B a n k  
b e in g  a n  a p p ro v e d  c re d i t  a g e n cy  h a s  a g re e d  to  g r a n t  
accom m odation  to  th e  bo rrow er by  w ay of O verd raft, Loan, 
C ash , C red it A ccoun t o r o therw ise  u n d e r  a  d raw in g  lim it of 
Rs. 7 ,5 0 0 ,0 0 0 /- . It is  fu r th e r  s ta te d  th a t  th e  acco m m o d a tio n  
is g ran ted  on  th e  ag reed  se cu rity  c o n s is tin g  o f m ach in ery ; 
m ovable p ro p erty  a n d  th e  book  d e b ts  se t o u t in  th e  bo n d . T he 
M ortgage B ond is th u s  th e  legal fram ew ork  w ith in  w h ich  th e  
obligation to  rep ay  th e  d e b ts  c o n tra c te d  u n d e r  d iffe ren t item s, 
is co n s titu te d . In th e  c irc u m s ta n c e s  it c a n n o t be sa id  th a t  th e  
accom m odation  h a s  b e e n  g ra n te d  “w ith o u t w ritte n  secu rity ,"  
so a s  to a t t r a c t  th e  p ro v is io n s  of sec tio n  7 of th e  P re sc rip tio n  
O rd inance. T he ap p licab le  sec tio n  in  m y view w ou ld  be sec tio n  
5. w h ich  re la te s  to in s ta n c e s  w h ere  th e  ac tio n  is for th e  
recovery of a n y  su m  d u e  u p o n  a n y  m ortgage  o f a n y  p ro p e rty  o r 
u p o n  a n y  b o n d  c o n d itio n ed  for th e  p a y m e n t of m oney . The 
M ortgage B ond p ro d u ce d  clearly  falls w ith in  th a t  d esc rip tio n . 
In  th e  c irc u m s ta n c e s  th e  ac tio n  w ou ld  n o t be  p re sc rib e d  if it 
is filed 10 y e a rs  from  th e  d a te  of th e  m ortgage. As n o ted  above 
the  ac tio n  h a s  b een  filed w ith in  th a t  period  a n d  th e  c laim  
ag a in s t th e  1st D e fe n d an t w ou ld  n o t be  p resc rib ed .
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As reg a rd s  th e  G u a ra n te e  it is com m on g ro u n d  th a t  the 
app licab le  sec tion  is sec tio n  6  of th e  P rescrip tion  O rdinance, 
w h ich  re la te  to  a m o u n ts  d u e  on  a  w ritten  prom ise or o ther 
w ritten  secu rity  a n d  th e  period  of p resc rip tio n  is 6  years. The 
q u e s tio n  to  be  decided  is w h e th e r th e  period of 6  y ea rs  shou ld  
be  co m pu ted  from  th e  d a te  of th e  G u a ra n te e  being  22. 08. 86 
or, from  th e  d a te  o n  w h ich  th e re  w as a  d e fau lt in  resp ec t of the  
p rin c ip a l ob ligation  or, th e  d a te  from  w hich  the  p aym en t upon  
th e  G u a ra n te e  becam e due.

The liability  in  resp e c t of th e  G u a ra n te e  is specifically 
s ta te d  in  c la u se  2, w hereby  th e  2 nd to 5 th D efen d an ts  agreed  to 
pay  th e  B an k  in  Colom bo, th e  m oney th e re in  m en tioned . 10 
d ay s  a fte r d e m an d  in  w riting  is m ade  on  th em  provided alw ays 
th a t  th e  to ta l liab ility  u ltim a te ly  en fo rceab le  u n d e r  the  
G u a ra n te e  sh a ll n o t exceed th e  su m  of Rs. 1 1 ,2 0 0 ,0 0 0 /.

It is th u s  se e n  th a t  a lth o u g h  th e  G u a ra n te e  of th e  2nd to  5,h 
R esp o n d en ts  is valid  from  th e  d a te  of its  execu tion , paym en t 
th e re o n  becom es d u e  only u p o n  a  dem an d  be ing  m ade. It is on 
a  failu re  on  th e  p a r t  of th e  g u a ra n to rs  to  m ake  p ay m en t upon  
th e  d e m an d  th a t  a  b re a c h  of th e  G u a ra n te e  ta k e s  place. In 
te rm s  of S ection  6 of th e  P resc rip tio n  O rd in an ce  a n  ac tio n  is 
n o t m a in ta in a b le  u n le s s  it is b ro u g h t w ith in  6 y e a rs  of su c h  
b reach .

It is n o t d isp u te d  th a t  th e  d e m an d  for p ay m en t on  the  
G u a ra n te e  w as  m ad e  o n  th e  2 nd to 5 th D efen d an ts  by w riting  
d a te d  26. 0 4 .9 6 . T herefore  th e  a m o u n t s ta te d  in  th e  g u a ra n tee  
becam e d u e  u p o n  s u c h  d e m a n d  a n d  a  b re a c h  ta k e s  p lace 
w h en  th e re  is a  fa ilu re  to  m ak e  p ay m en t te n  days a fte r  su c h  
d e m an d  is m ade . It cou ld  n o t be co n ten d ed  th a t  th e  ac tio n  filed 
on  21. 05. 9 6  a g a in s t th e  2nd to  5 th R e sp o n d en ts  is in  an y  way 
p resc rib ed  by  th e  ap p lic a tio n  of th e  p rov isions of Section  6 of 
P resc rip tio n  O rd inance .

T he H igh C o u rt h a s  he ld , th a t  a  b re a c h  of th e  g u a ra n te e  
ta k e s  p lace  o n  th e  d a te  th e  p rin c ip a l d e b to r  (1st D efendant)
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stopped  m ak in g  p a y m en t w h ic h  h a s , b e e n  ta k e n  a s  30 . 09. 89  
from  th e  s ta te m e n t o f a c c o u n ts . O nce a g a in  th e  H igh C o u rt 
h a s  failed to  exam ine th is  q u e s tio n  from  th e  s ta n d p o in t  o f th e  
c a u se  o f ac tio n  p leaded  a g a in s t  th e  2 nd to  5 ,h D efen d an ts . T he 
obligation of th e  2nd to  5 th D e fe n d an ts  a lth o u g h  in trin s ica lly  
connected  w ith  th a t  o f th e  1st D e fe n d an t r e s ts  o n  a  d is tin c t a n d  
different legal b as is . A d e fa u lt o n  th e  p a r t  of th e  1st D efen d an t 
to pay th e  su m  d u e  o n  th e  ac co m m o d a tio n  g ra n te d  do es  n o t 
p e r se, (in th e  a b sen c e  o f a  specific  p rov is ion  to th a t  effect in  
th e  G uaran tee) a m o u n t to  re fu sa l o n  th e ir  p a r t  to  fulfill a n  
obligation so  a s  to  c o n s ti tu te  a  c a u se  o f ac tio n  a g a in s t  th e se  
D efendants. As n o ted  above th e  o b liga tion  o n  th e ir  p a r t  to 
m ake p ay m en t on  th e  G u a ra n te e  b eco m es effective only  w h en  
the  dem an d  is  m ade . It is  on ly  a t  th a t  s tag e  th e  re fu sa l to  fulfill 
th e  obligation  a n d  th e  c o n c o m ita n t b re a c h  o f G u a ra n te e  
tak es  p lace  so  a s  to  a t t r a c t  th e  p ro v is io n s  of S ec tio n  6  of 
the  P rescrip tion  O rd in an ce . T he  b a s is  o n  w h ich  th e  H igh 
C ourt h a s  c o m p u ted  th e  p e rio d  o f p re sc r ip tio n  is th ere fo re  
u n ten ab le .

For th e  re a so n s  s ta te d  above I u p h o ld  th e  su b m is s io n s  of 
the  P lain tiff A ppellan t a n d  se t a s id e  th e  J u d g m e n t d a te d  24.
04. 97. T he case  is re fe rred  b a c k  to  th e  H igh C o u rt for tr ia l to 
proceed in  resp ec t o f o th e r  is s u e s  before  a n y  Ju d g e .

P lain tiff w ould  be e n title d  to  th e  c o s ts  o f th is  ap p e a l fixed 
a t  Rs. 1 5 ,0 0 0 /- .

PERERA, J . - I agree.

WEERASEKERA, J . I agree.

A ppeal A llowed.


