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SIR Hr ANIS - PEIRIS, Appellant-, and P. THAMOTHERAM 
PILL AT, Respondent
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Kxcise Ordinance—,Section I t—Charge oj possession of unlawfully manufactured 
arrack— Quantum of evidence—Manufacture of arrack—Is it a Clocernmnit 
monopoly ?

In a prosecution for possession of iml;iu fully maniif.icl m-cd air.-ick in breaeli 
of section 41 o f the Kxeisc Onlinancc. the Court will not take judicial notice 
that nnv arrack that, is not what is called Government arrack is unlawfully 
maim fact ured arrack.

-A P P E A L  from a judgment of the Magisl rate’s Con ft, Chilaw.

A .  C . A lles, Crown Counsel, with P . lV ecm singhe, Crown Counsel, for 
the Attorney-General.

K . C. de S itca , with V. C. Gunatiluha, for the accused-respondent.

C u r. adv. vuH.

August 21, 1956. T. S. F e r y .vxdo , J.—

The complainant- appeals to this Court with the sanction of the 
Attorney-General against the acquittal of the accused who was tried on a 
charge of possession of 7 drams of unlawfully manufactured arrack in 
breach of section -11 of the Excise Ordinance.

The learned Magistrate has accepted the evidence of the witnesses for 
the prosecution in regard to the possession by the accused of lhe arrack, 
but has acquitted him on the ground that there was no ‘ ‘ strict proof” 
that the arrack was unlawfully manufactured. The evidence relied on 
by the prosecution to discharge the burden that Jay upon it to establish 
beyond a- reasonable doubt- that Ibe liquid produced in court in bottle 
P. 1 was unlawfully manufactured arrack was a report of the Government 
Analyst. The relevant part of this report reads as follows :—

“ The physical and chemical characteristics of the contents of P. 1 
were not similar to those of any variety of Government arrack. In  
my opinion P. 1 contained arrack, but- not any variety of Government 
arrack ns issued from Government Warehouses. ”

This report proves that (he contents of P. 1 were arrack and that this 
arrack was not Government arrack as issued from Government 'Ware­
houses. Does it also prove that the arrack was unlawfully manufac­
tured ? Or can I say that what is not Government arrack as issued from 
Government Warehouses must be unlawfully manufactured arrack I 
The appeal really turns on the answer to one or other of these 
two questions.
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I regret-I am unable to take judicial notice that- a 113' arrack that is not 
what is called Government arrack is unlawfully manufactured arrack. 
.Mr. Ailes has referred me to the following observations of Soertsz J. in 
Yoganul/tan v. J lu d ii /ttm c  1 in dealing with an argument that what is 

n o t Government arrack is not necessarily unlawfully manufactured 
arrack.

“ The manufacture of arrack is a Government monopoly in the Island. 
The arrack manufactured by the Government- lias certain 
characteristics. Therefore all arrack can be sub-divided into two, and 
only two, classes for the purposes of the Ordinance, and a valid 
proposition stated as follows that arrack that is not Government 
arrack must be unlawfully manufactured arrack. ”

If the manufacture of arrack is a Government monopoly in this Island 
I would, with great respect, agreo with the observation that what is 
not Government arrack is unlawfully manufactured arrack. As stated 
earlier, however, I am not prepared to take judicial notice that such a 
Government monopoly exists. These observations of Soertsz J. were 
made in 193S, and without evidence I am not prepared to say that there 
has been no change in Government policy on this question all these 
eighteen 3-ears. Moreover, if the manufacture of arrack is a Government 
monopoly today, it is surely not a difficult matter, and certainly not one 
outside the resources of the Excise Department, to establish that fact in 
evidence at the trial.

Another case 2 recently decided by Mroerasooriya J. was also cited 
to me in support of this appeal. Tn that case there was not only evidence 
that the liquor produced was not Government arrack, but also specific 
evidence to satisfy the court that manufacture of arrack was being done
(a) under licence and only at nine specified distilleries in the Island and
(b) at the Government distillery at Seeduwa. That case is therefore 
dearly distinguishable from the one now before me. Indeed, if evidence 
had been led in this case to establish to the satisfaction of a court that the 
manufacture of arrack is a Government monopoly, the prosecution would 
have been in no difficulty in discharging the burden that lay upon it to 
establish that the liquor in P.l was unlawfully manufactured arrack.

As a final argument, Mr. Ailes brought to my attention the fact that 
two witnesses for the prosecution had stated in evidence that P.l contained 
unlawfully manufactured arrack. .Mr. do Silva argued that the evidence 
of these witnesses on this point cannot be accepted as they have not 
stated what- experience they had to enable them to distinguish ono kind 
of arrack from another. It is true that the witnesses wero not cross- 
examined on the point, but as the learned Magistrate’s judgment is silent 
on the question of this evidence there appears to have been an implied 
refusal by him to act on this evidence. Moreover, it is quite apparent 
that in preferring this appeal reliance was placed by the complainant 
really on the Government. Analyst's report and not on the evidence of

1 S. C. X o. 0 . KurnJieijnl-t 55,$IG— S. C. M inutes o f 2, 3. 193$*
2 S. C. X o. hjST/M. C. ChihtK' /12— 6*. 6*. Minutes o f  0 7
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these two witnesses. The prosecution might have been permitted to 
make use of this evidence if it had' been attempting to maintain a con­
viction entered by the Magistrate; but different considerations should 
weigh in the present circumstances where an accused person has been 
acquitted and the real question upon which the appeal turned has been 
answered against the prosecution. It would not bo fair to permit the 
prosecution to revive this evidence at this stage, and this appeal must 
therefore be dismissed.

A p p ea l dism issed.


