
106 GRATIAEN, J .— M arlin Fernando v. Elizabeth Fernando

1955 Present: Gratiaen, J.

M A R T IN  F E R N A N D O , A pp ellan t, a n d  E L IZ A B E T H  F E R N A N D O ,
R esp on d en t

S . C . 70S  o f  1 9 5 5 — W o rk m en ’s  C o m p en sa tio n  C  3 1 1 9 1 /5 1

Workmen's Compensation Ordinance (Cap. 117)— Claim thereunder— Failure to 
institute it in  due time— Effect of delay thereafter—“ Sufficient cause ”—

' Section 16 (1) and (2).
Where a claim  for compensation' in respect of tho death by accident of a 

■workman was made nearly  throe yoars after the date of tho death—
Held, th a t tho Commissioner’s jurisdiction under section 16 (2) of tho W ork

m en’s Compensation Ordinance to  adm it and docide a  claim for compensation, 
aftor tho expiry of tho period of six months specified in section 16 (1) is regulated 
by tho question whethor tho failuro to institu te the claim within that period 
has been sufficiently oxcused ; tho section nowhere states th a t any subsequent- 
delay ousts the Commissioner’s jurisdiction under the Ordinance. Tho reasons 
for tho subsequent dolay would, however, bo relevant to  the Commissioner’s 
decision whethor or n o t he ought to  exercise in favour of the claim ant his. 
discretion to  adm it the claim.

j /^ P P E A L  ag a in st a  d ecision  under th e  W orkm en’s C om pensation  
Ordinanco.

L .  G . W eera m a n try , for th o  respondent-appellant.

C . V . M u n a s in g h e , for th e  applicant-respondent.

C u r. a d c . m i l .

S eptem b er 20, 1955. Gratiaen, J .—

T his is  an appeal a g a in st a  d ecision  under th e  W orkm en’s C om pensation  
O rdinance ordering th e  ap p ellan t to  p a y  to  th e  w idow  o f  P . Joh n  F ernando  
(th e  deceased) a  su m  o f  R s. 2,400 as co m p en sa tio n ; th o  deceased  had  
d ied  in  consequence o f  an  accid en t arising ou t of, and  in  th o  courso o f  h is  
em p lo ym en t u nder th e  appollant. Tho appellan t d isp u ted  lia b ility  on  
th e  ground, in te r  a l ia ,  th a t  th e  cla im  for com pensation  w as n o t preferred  
u n til th o  13th S ep tem b er , 1954— th a t  is  t o  sa y , u n til v er y  n early  three  
years after tho d a te  o f  d eath . P r i tn a  fa c ie ,  therefore, th o  ■widow’s  failure  
t o  m ake her claim  w ith in  th e  period  o f  s ix  m onths fixed  b y  section  1G (1)
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■would operate a s a  bar to  th o  inaintcnanco o f  t h e  p roceed in gs. T h o  
Comm issioner w a s sa tis fied , h ow ever, th a t  sh e w a s p r o te c te d  b y  sec tio n  
16 (2) th e  re levan t p ro v is io n s  o f  w hich are as fo llow s :—  ■

“ The C om m issioner m a y  a d m it and decide a n y  c la im  to  co m p en sa 
tion  in  a n y  case  n o tw ith sta n d in g  th a t  . . . .  th e  c la im  h a s  n o t  
been in stitu ted  in  d u o  t im e  a s required b y  su b -sec tio n  (1) i f  h e  is  
satisfied th a t  th e  fa ilu re  so  to  in st itu te  th e  claim  w a s  . . . .  d uo  
to  sufficient ca u se . ”

T he Com m issioner a cc ep ted  th o  w idow ’s ev iden ce to  t h e  e ffec t  t h a t ,  
sh ortly  after th o  d ea th  o f  th e  deceased , th e  a p p ellan t p ro m ised  to  c o n v e y  
to  her a land b y  w a y  o f  com p en sation , and th a t  i t  w a s  o n ly  a fte r  th is  
prom ise, th e  im p lem en ta tio n  o f  w hich  w as p ostp on ed  o n  v a r io u s  p r e te x ts ,  
proved to  be co m p le te ly  lack in g  in  sincerity , th a t  sh e  so u g h t  re lie f  u n d er  
th e  Ordinance. In  th e s e  circum stances th ere , is  c le a r ly  “ su ffic ien t  
cause ” for th e  d e la y  in  in s t itu t in g  h er claim w ith in  t h e  s ta tu to r y  p eriod  
o f  s ix  m onths sp ecified  b y  sec tio n  16 (1).

Learned counsel for  th e  ap p ellan t conceded th a t , on  t h e  p ro v ed  fa c ts ,  
th e  delay in  in st itu tin g  th e  cla im  in  s ix  m onths w a s su ff ic ien tly  ex cu sed . 
H e argued, how ever , that, th e  furth er delay o f  ov er  tw o  y ea r s  w a s q u ite  
unreasonable an d  th erefo re  op erated  as a sta tu to ry  bar to  t h e  p roceed in gs. 
In  support o f  th is  arg u m en t h e  relied on certain  o b ite r  d ic ta  o f  D u k e  
L. J . in  P ro p h e t v . R o b e r ts  1 an d  o f  E v e  J . in  H i l l m a n  v .  L o n d o n  

B rig h to n  a n d  S o u th  E a s te r n  R a i lw a y  -.

I t  is  certain ly  correct to  s a y  th a t  D uk e L. J . an d  E v e  J . su g g e s te d  
(although th e  p articu lar  ca ses referred to  were d ec id ed  o n  o th er  grou n ds)  
th a t th e  length  o f  t im e  w h ich  h a s elapsed sin ce th e  e x p ir y  o f  th e  s ix  
m onth  period p rov id ed  b y  th e  E n glish  A ct w as e q u a lly  re le v a n t to  t h e  
issue w hether th ere  w a s reason ab le cause for fa ilu re  to  m a k e  a  cla im  
w ithin  tim e. T h is su g g este d  in terpretation  w as, h o w e v er , u n a n im o u sly  
rejected  b y  th e  C ourt o f  A p p ea l in  L in g le y  v . F i r t h 3, w hore th e  
m eaning o f  th e  fo llow in g  w ords o f  proviso (6) to  s e c t io n  2 (I )  o f  t h e  
E nglish  A ct, w hich  are an a log ou s to  section  16 (2) o f  our O rd in an ce, 
directly  arose for con sid era tion  :

“ provided a lw a y s  t h a t ....................... th e  failuro to  m a k e  a  cla im
w ithin  th e  period  a b o v o  sp e c if ie d  sh a ll not be a  b a r  to  th e  m a in ten a n ce  
o f  su ch  proceed ings i f  i t  is  foun d  th a t tho  fa ilu ro  ■ w a s  o xcu scd  b y  
m istake, ab sen ce from  th e  U n ited  K ingdom , or o th e r  rea so n a b le  
cause. ”

The Court d ecided  th a t ,  i f  th ere  w as reasonable cau so  fo r  n o t  m a k in g  
a claim  w ithin  s ix  m o n th s , n o  su b sequ en t lapse o f  t im e  w ith o u t  rea so n a b le  
.cause could op erate a s  a  bar to  proceedings for co m p en sa tio n  u n le ss  th o  
claim  had  becom e p rescribed  u nder som e other p ro v is io n  o f  t h e  law . 
Sim ilarly, I  resp ec tfu lly  ta k e  th o  v ie w  th a t in  C eylon  th o  C om m issioner’s  
jurisd iction  u nder se c tio n  16 (2) o f  tho  O rdinance t o  a d m it  a n d  d ec id e  
a  claim  for com p en sa tion  a fter  th e  'expiry o f  th o  s ix  m o n th  p eriod  i s  
regulated b y  th e  q u estio n  w h eth er  tho  failure to  in s t itu te  th e  claim .

•1 (1019) 8S L. J., K-. B. 957. ' * (1920) 1 K . 28 f.
3 (1921) 1 K . B. 655.
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w ith in  th a t  p e r io d  has b een  su ffic ien tly , excused  ;• th e  section  n ow h ere  
s ta te s  th a t  an y  subsequent d e la y  ou sts th e  Com m issioner’s  jurisd iction  
u n d er th e  Ordinance, u ..;■ r.'.-

•. L earned  counsel po in ted  ou t, a lternatively , th a t under se c tio n -16 (2) 
th e  C om m issioner “  m a y  ad m it and  decide a  claim  ”  w hereas th e  E n g lish  
A c t  unequ ivoca lly  declares th a t  th e  d elay  in  m aking a  claim  w ith in  s ix  
m o n th s , i f  reasonably exp la ined , “  sh a ll n o t be a  b ar  to  th e  m ain ten an ce  
o f  su ch  p roceed in gs” . I  agree th a t  th e  difference o f  lan guage is  
s ig n ifica n t h aving  regard t o  th e  circum stance th a t th e  E n g lish  
A c t  h a d  m an ifestly  served as a  m odel for th e  draftsm an o f  our  
O rdinance. A ccordingly I  am  prepared to  assum e th a t th e  word “ m a y  ”  
i s  u sed  in  "section 16 (2) in  a 'd iscretion ary  rather than  a com pulsory  
se n se . E ven  in  th a t v iew , th e  d elay  in  in stitu ting  a claim for com p en sa
t io n  after exp iry  o f  th e  sta tu to ry  period docs n o t operate au tom atica lly  
a s  a" bar to  th e  claim  ; b u t th e  reasons for th e  further d elay  w ou ld  be  
r e le v a n t  to  th e  Com m issioner’s  decision  w hether or not h e  ou gh t to  
exerc iso  in  favour o f  th e  claim ant h is d iscretion to  adm it th e  claim ; 
I n  th is  particular case th e  Com m issioner accepted  th e  w idow ’s exp lan ation  
t h a t  th e  appellant continued, oven  after th e  s ix  m onth  period had  exp ired , 
t o  h o ld  ou t prom ises from  t im e  to  t im e 'th a t h e w ould  com pensate her  
w ith o u t  th e  n ecessity  for invoking th e  m achinery o f  th e  Ordinance. In  
t h e s e  circum stances th e  Com m issioner w as perfectly  justified in  exercising  
h is  d iscretion  in  favour o f  th e  w idow  ; th e  appellant was h im self respon-. 
.sib le for th e  d elay  which h e now  calls to  n is aid. .

•- L earn ed  counsel concedes th a t , even  i f  th e  Prescription O rdinance  
a p p lie s  to  proceedings under th e  W orkm en’s Com pensation O rdinance, 
t h e  presen t claim  is  riot barred b y  lim itation . I  d ism iss th e  appeal w ith  
c o s ts .

A p p e a l d ism isse d .


