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1944 Present: de Kretser J .

A . E . G O O N E S IN G H E  v. T H E  M A Y O R  O F  C O L O M B O .

IK  the m a tter  o f  an application  for  a w rit o f  m andam us on  th e M a y or  o f 
C olom bo.

Municipal Council of Colombo— General meeting—Right of member to bring 
forward resolution although not placed on the agenda—Municipal 
Councils Ordinance (Cap. 193), s. 85— Writ of mandamus— Must be 
effectual—Effect of delay or alternative remedy.
Section 85 of the Municipal Councils Ordinance, read with certain 

rules passed under section 109, gives a member of the Colombo Municipal 
Council the right to bring forward, at a general meeting, a resolution, 
of which he has given three clear days' notice, to the Secretary, despite 
the fact that the Chairman has, prior to the date of the meeting, expressed 
the opinion that, the resolution is out of order and directed that it should 
Dot be placed on the agenda.

A writ of mandamus will not be granted to place a motion on the 
agenda of a meeting which has already been held.

A mandamus will not be issued when another remedy is available or 
when it appears that it would be futile in its result or when the application 
for it is belated.

A P P L IC A T IO N  for a w rit o f mandamus on  the M ay or o f  the C o lom bo  
M u n icipa l C ou n cil by the petition er w ho is a m em b er  o f  the C ouncil.

C. S. B. Kumarakulasingham (w ith  h im  M. M. Kumarakulasingham) 
fo r  petitioner.

H. V. Perera, K.C. (w ith  h im  N. K. Clioksy), fo r  the respondent.

Cur. adv. vvlt..

D ecem ber  19, 1944. de K retser J .—

T his is  an application  for a mandamujt on  the M ay or o f  th e C o lom b o ’ 
M un icipal C ou n cil and the prayer is th at th is C ourt m ay  issue a w rit in 
the nature o f  a mandamus on  the respon den t "  d irecting  h im  to  p la ce  
th e said m otion  on  th e  agen da fo r  a consideration  by  the said  C ou n cil ” .

M an y  o f  the fa cts  leading up  to  th is ap p lication  are n o t  in dispute,- 
som e o f  them  are m u ch  in dispute. I  p rop ose  to  con fin e  m y se lf on ly  to  
such  fa cts  as are necessary  for the purpose o f  m y  order. I  d o  n ot propose 
to  deal a t greater length  w ith  th is m atter  than is absolu tely  necessary .

I t  w ould  appear th at the M u n icip a l C ou n cil undertook the collecting" 
o f  contributions due on the W a r  D am age O rdinance and th at they w ere 
to  be p a id  6  per cen t, o f  th e co lle ction  b y  w ay  o f  rem uneration . T h e  
am oun t w hich it received  b y  w ay  o f  rem uneration  am oun ted  to  
R s. 29 ,953 .41. A ccord in g  to. a m in u te  by  the Treasurer the expend itu re w as 
R s. 24 ,688 .92 . T h at le ft  a ba lance  o f  R s ! 5 ,264 .49 . T h e  p etition er 
in his petition  states, h ow ever, th a t the sum  w as R s . 7 ,746.37 .

B y  a  resolution  o f  the C ou n cil a t the tim e th ey  u n dertook  the co llection , 
any surplus, after m eetin g  th e expenses, w as to  be cred ited  to  revenue. 
W h en , therefore th e  surplus w as fou nd  one w ou ld  im agine it w ou ld  
autom atica lly  pass to  revenue. H ow ev er , som e question  seem s to  have 
arisen regarding the use o f  th is surplus th at shou ld  have b een  cred ited  
to  revenue and th e C om m ission er o f  W a r  R isk  In su rance  w as o f  op in ion ’
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that it  w ould  n ot be  proper for the C ouncil to  m ake a profit on the 
transaction  and proposed  th at the am ount should be d istributed am ong 
the contributors. T he C om m issioner o f  the M unicipal C ouncil agreed 
with this opin ion  but thought th at th e  distribution  o f  it  w ould involve 
considerable labour and ' expense. H e  accord ingly  recom m ended the 
rem uneration suggested by  the Treasurer, v iz ., that th e  m on ey  should be 
'distributed am ong certain  officers and clerks w ho had done extra work. 
A pparently  there had been  a tem porary staff w ho h ad  been  em p loyed  
for  the w ork w ho did not get the benefit o f the largesse.

T h e m atter cam e up for consideration  by  the F inance C om m ittee, 
in  w hich  .the petitioner seem s to  form  an unfortunate and conspicuous 
m inority . A t  the m eeting  a m em ber enquired w hy the C om m issioner 
o f  the M unicipal C ouncil was not sharing in th e  m oney and according to  
the affidavits— all but the p etition er 's— it was agreed that he should 
have a m o n th ’s  salary. A ccord in g  to  the petitioner, how ever, there w as 
no such suggestion and  being unaware o f  th e resolution w hich  credited  
th is m oney to  revenue and finding that the m on ey  w as to  be paid to 
deserving clerks he m ade no protest.

On the follow ing day the Treasurer duly m inuted to  the Secretary 
w ho ought to have been  present at the C om m ittee m eeting, that his 
previous recom m endation  had been  am ended and he forw arded an 
am end ed  schedule.

T hen the recom m endation  o f the F in an ce C om m ittee cam e before  the 
w hole C ouncil on June 7. and the petitioner was present at the m eeting. 
H e  states that he w as unaware that the C om m issioner was also to  be 
rem unerated and w hen the item  cam e up that the T reasurer’s suggestion 
recom m ended by  the F in an ce C om m ittee should be passed he believed 
that the m on ey  w ould  be distributed am ong the deserving officers. F iv e  
o f th e gentlem en  have sw orn to the contrary. T h e recom m endation  

o f  th e  F in an ce C om m ittee w as adopted. T he p aym en t w as m ade on 
that footing.

W h en  that happened the petitioner w as quite surprised and h e called  
for th e  relevant files and thereupon cam e to  the conclusion  that there 
had been  m anipulation  o f the docum ents. H e  then gave notice on 
A ugust 31, 1944, o f  a resolution  in the follow ing term s—

"  T hat the extra p aym en t o f  R s. 2 ,000.06 to the M unicipal C om 
m issioner w as not con tem pla ted  w hen  the Council adopted  the 
M unicipal T reasurer’s suggestions at the m eeting  o f June 7, fo r  the 
distribution o f the rem uneration  to the officers o f the C ouncil w ho w ere 
engaged in W ar R isks Insurance and that this sum  be co llected  from  
h im  and rem itted to revenue ” .

H e  forw arded his m otion  w ith a covering  letter g iving  n otice  that he 
w ou ld  m ove it at a general m eeting  to  be  h eld  on  S ep tem ber 6, 1944. 
n e  obtained , the signatures o f  five other m em bers to  the m otion  as he 
feared, he says, that the resolution  m ay be considered one rescinding the 
resolution  passed on June 7. Q uite clearly  he did n ot intend it to  have 
any such  effect, and he w as on ly  m eeting any possible ob jection  that 
m igh t arise. H is  com pla in t w as that the C ouncil had not contem plated  
the p aym en t to  the Com m issioner.
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H ow ever, on  th is resolu tion  reach in g th e S ecretary , in  a ccord a n ce  w ith  
by law  10 (c) be  p la ced  th e m a tter  before  th e C hairm an w ho w as o f  
opin ion  th at th e resolu tion  w as o u t o f  order and h e  ordered  th at it  shou ld  
not be  p la ced  on  th e agenda and a t the sam e tim e in  term s o f  the ru le 
caused th e  p etition er to  be  in form ed  o f  h is  d ecision . T h e first ground 
given  w as th at th e p etition er ’s  m otion  w as n ot correct in  stating  the 
fa cts , and the second  ground w as th at th e m otion  d id  n ot seek  to  
rescind any resolution  and th at i t  d id  n ot co m e  w ith in  th e provisions- 
o f  rule 10 (e).

T h e  le tter  is dated S ep tem b er 2, 1944, th e  m eetin g  ca m e on  S ep tem b er
0. T h e petitioner m ade n o  a ttem p t to  m o v e  h is resolu tion  at the m eeting- 
and in N ovem ber he filed h is presen t papers.

N ow , there is m ore than one grou nd  on  w h ich  th is ap p lication  is bound' 
to  fail, w hatever the fa cts  m a y  b e . T h e p etition er ’s- ap p lication  refers 
to  his m otion  n ot being  p laced  on  the agenda paper of- the general m eetin g  
held  on  S ep tem ber 6, 1944. T h a t m eetin g  is lon g  passed  and ca n n ot be 
reheld . T h is C ou rt ca n n ot issue a mandamus m ere ly  to  find  it fu tile . 
S econ d ly  there has been  a delay  th at has n o t been  exp la ined— at least a 
delay o f  tw o m on th s. T h ird ly  u nder th e  M u n icip a l C ou n cils  Ordinance-, 
section  85, the petitioner had  th e righ t to  brin g  forw ard  h is resolu tion  
in C ou n cil desp ite  the op in ion  expressed  b y  the C hairm an. H e  had , 
therefore, a rem ed y  op en  to  h im  w hich  h e d id  n o t avail h im se lf o f. I t  is  
sought to  get ov er  th is d ifficu lty  by  stating  th at the C hairm an had  n o  
righ t to rule ou t th e m otion  in ad van ce and  since he d id  th at it was 
useless on the p etition er 's  part t o  m ov e  th e  resolu tion  w h ich  w ou ld  also- 
be  ruled ou t. I  d o  not- agree w ith  th is con ten tion .

S ection  82 o f  the M u n icipa l C ou n cils O rdinance requ ires the Chairm an 
tc cause a prin ted  or w ritten  n o tice  o f  every  m eetin g  and o f  th e  bu s in ess ’ 
o f  the m eetin g  to  b e  served o n  each  m e m b e r  at least 4 days b efore  the 
m eeting . H e  is, therefore, th e person  respon sib le  for  g iv ing  due n otice  
o f  the agenda. T h ere  is. h ow ever, p rovision  m a d e  in section  85 for
m atters being  considered  th at d o  n ot appear on  the agenda. N ow  by 
vhe rules, w hich  have the v irtue o f  law  by  reason  o f  section  109 o f  the 
O rdinance, three c lear  d a y s ’ n otice  o f  ev ery  m otion  shou ld  be g iven  to  the 
S ecretary  and unless it  is g iven  th e m otion  w ill n ot be  in clu d ed  on  th e 
agenda. T h e agenda has to  go o u t  4 days be fore  th e  m eetin g  is  held . 
W h y  n otice  o f  a  m otion  shou ld  be g iven  three d ays before  the m eetin g  
is a m ystery  w hich  n obod y  has a ttem p ted  to  solve . T h e  due n otice  
being  g iven , the Secreary is requ ired  by  ru le 10 (b) to  date  and num ber 
each  o f such  n otices  and to  en ter th em  in  the order in  w h ich  th ey  are 
received . S ection  10 (c ) requ ires h im  to  su b m it n otices o f  m otion  to  the 
C hairm an before  they  are p la ced  on  th e agenda. T h e tw o rules are n ot 
in consistent as far as I  can  see. O ne has to  bea r in  m in d  th ey  are n o tices  
o f m otion s and th e m otion s th em se lv es  are m o v e d  at a m eetin g . The 
Chairm an m a y  be  o f  op in ion  th at a m otion  is ou t o f  order and m a y  
in form  th e g iver o f  th e n otice , bu t nevertheless the m otion  shou ld  be 
on  the agenda and shou ld  co m e  b efore  th e m eetin g . T h e m ov er  w ill them  
have n otice  o f  th e attitu d e o f  th e C hairm an and h e cou ld  abandon  the 
m otion  or su ccessfu lly  m e e t  th e  C h airm an ’ s op p os ition . A s a  m atter o f
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fa c t rule 10 (o) g ives th e Chairm an the right to  express an opin ion  regarding 
a  notice o f  m otion , n ot regarding the m otion  itself— w hether any dis
tinction  is intended I  d o  not know . N obody  w as able to  te ll m e how  the 
C hairm an  guided h im self in  deciding  th at a  notice  o f  m otion  w as o u t o f  
order. T here is ru le 10 (d) w hich  says— “  E v ery  notice o f  m otion  shall 
be  relevant to  som e question  affecting the M unicipal C ouncil o f C olom bo ” . 
T hat w ould  be one guide. R u le  10 (e) says— ”  N o m otion  to  rescind any 
resolution  w hich  has been  passed, e t c . ” . T hat w ould be another guide. 
B u t  the Chairm an in th is particu lar case chose to  order the m atter ou t 
on  the ground that facts  w ere n ot correctly  stated. I f  the facts  w ere not 

■correctly stated the b od y  w h o cou ld  properly  have dea lt w ith it would 
have been  th e bod y  to  w hich the appeal w as m ade, nam ely, the m em bers 
o f  the M un icipal C ouncil.

H ow ever, it is unnecessary to  go  in to these details, excep t in passing to 
express an opin ion  on  th is  m atter. A s I  said before the application  m ust 
be le fu sed  because another rem edy is available, because it is belated and 
because this Court can n ot now  pass an order w hich  w ould  be futile. In  
th is conn ection  I  refer to  H a lsb u ry ’ s L aw s o f E ngland, V o l. 0 (2nd ed .) 
at para. 1308. »

, T he application  is refused . I  shall fix the costs tom orrow .

D ecem b er  20, 1944.

H av in g  heard Counsel T fix the costs to be paid by  petitioner to  the 
respondent a t a sum  o f R s . 1,500.

Rule discharged.


