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The petitioners alleged that by reason of the appointm ent of the 
Is' respondent (the former Attorney-General) as the Chief Justice, by the 
President pending inquiry into a disciplinary inquiry against the 
1SI respondent qua attom ey-at-law  under section 42 of the Jud icatu re  
Act their fundamental rights under Articles 12(1) and 17 were infringed. 
The 2nd petitioner further alleged that by reason of such appointm ent his 
rights under Articles 14(l)(a) and 14(1 )(g) were also infringed. They 
prayed for a declaration accordingly and for a further declaration tha t the 
said appointm ent is null and void. The facts show that the said 
disciplinary proceedings were contemplated on the ground of alleged 
misconduct, to wit, interference with the proceedings in District Court 
Colombo Case No. 17082/Divorce and acts or omissions in respect of 
proceedings against Lenin Ratnayake, Magistrate, Baddegama.

It was urged on behalf of the 1st petitioner that the 1st respondent was the 
“beneficiary” of the impugned appointm ent. Hence the appointm ent 
could be questioned through the l sl respondent, who was “invoking” the 
President’s act and the burden was on the 1st respondent to establish the 
lawfulness of the President's act notwithstanding the immunity under 
Article 35 which was personal to the President.
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Held :

(1) The conduct of the l*1 respondent in holding office as Chief Justice 
in consequence of his appointm ent by the President under Article 
170 of the Constitution does not constitute “executive or administrative 
action" within the ambit of Articles 17 and 126 of the Constitution. 
The 1st respondent cannot be equated to a party or a person who has 
invoked the act of the President and who has the burden of 
establishing that the President’s acts are warranted by law. in 
accordance with the principles set out in the previous decisions of the 
Court.

(2) Consequently, the petitioners have challenged an act of the President 
in respect of which they are precluded from instituting proceedings 
against the President in view of Article 35 of the Constitution which 
confers immunity on the President against proceedings in respect of 
such act.

(3) The claims of the petitioners are not in respect of any acts on the part 
of the President which may be pursued against the Attorney-General 
under the exception provided in Article 35(3) of the Constitution.

(4) Article 107(2) provides for the procedure of removing a Judge on the 
ground of “proved misbehaviour or incapacity" this is the only way 
in which a Judge who is in office could be removed.

Per Wadugodapitiya, J .

“It seems to me that upon a proper construction of paragraphs (2) and 
(3) of Article 107 and upon the authority of various dicta cited above, 
that it is quite clear that paragraphs (2) and (3) of Article 107 of the 
Constitution provide the only way in which the Chief Justice 
( lsl respondent) could be removed from office"

(5) In the circum stances, the court has no jursdiction in proceedings 
under Article 126 of the Constitution to grant the declaration prayed 
for by the petitioners.
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APPLICATION for relief for infringem ent of fundam ental rights 
(Preliminary objections)

RanjitAbeysuriya, P.C. with SuranjithH ew am anne, G. A lagaratnam and
J . C. Weliamuna  for the petitioner in SC Applications No. 8 98 /99  FR and 
No. 1000/99 FR.

Rajpal A b eyn a ya ke  the petitioner in person in SC Application No. 901 /  
99/FR

Elmore Pererawith Mrs. P. W anigaratne  for the petitioner in SC Application 
No. 902 /99  FR and No. 1052/99 FR

K. C. Kam alasabayson, P.C., Attorney-General with S. Marsoof, P.C., 
Additional-Solicitor General, U. Egalahewa, State Counsel and N. Pulle, 
State Counsel for the Is1 and 2 nd respondents in each application.

Cur. adv. volt.

J u n e  20, 2001 .
W ADUG O DAPITIYA, J .

All of the above-m entioned applications were listed for 
the granting of leave to proceed on  28. 5. 2001 , 29 . 5. 2001  
and 30. 5. 2001 , and were taken up  together.

At the outset, Mr. Ranjit Abeysuriya, P.C., indicated to 
C ourt th at he w ish ed  to w ithdraw  S.C . A p p lication  No. 
1 0 0 0 /9 9 (F /R ) a s  the subject-m atter in that application had
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already been  decided by the Order of th is Court in S.C. 
Application No. 8 9 8 /9 9 (F /R ), dated 28. 02. 2001. This was 
allowed, and the application w as dism issed  pro form a. As 
regards S.C. Application 1052/99(F /R ), 1 find that the subject- 
m atter in that application h as also been decided already in 
the Order of th is Court in S.C. Application 9 0 2 /99 (F /R ) of 
2 8 .2 .2 0 0 1 .  A lso , lea r n e d  C o u n se l did n ot m ak e any  
s u b m is s io n s  in  th a t c a se . In th e  c ir c u m sta n c e s , S.C . 
Application 1052 /99(F /R ) is d ism issed.

The Attorney-General brought to the notice of Court that 
S.C. Application 9 0 2 /9 9 (F /R ) had undergone an extensive  
a m en d m en t w ith ou t p erm iss io n  of Court first had and  
obtained. However, having considered the matter, we decided 
to accep t the am endm ent in the in terests  of ju stic e  and 
fairness, and also, so as not to place the Petitioner, Mr. W.B.A. 
Jayasekera at a disadvantage. It appears that the original 
petition dated 15. 10. 99 had been prepared by Mr. Jayasekera  
in person w ithin the tim e limit allowed therefor, and at a time 
he had not been  able to obtain  the services of C ounsel. 
However, learned Counsel whom  the Petitioner w as able to 
retain  su b seq u en tly , had decided to am end the petition, 
although as he said, he did so under a genuine belief, (albeit 
erroneous), that he had obtained perm ission of Court so to 
do. In any event, it w as observed, and the Attorney-General 
conceded, that the “cau se  of action” of the am ended petition  
w as not substantia lly  different to the Petitioner’s original 
grievance. For the above reasons, we overruled the objection 
raised by the Attorney-General, and accepted the am ended  
petition.

The Petitioners in all three applications cited the l sl 
Respondent, who is the Chief Justice, a s the main Respondent, 
and alleged that their fundam ental rights under Articles 12(1) 
and 17 o f the C onstitution have been infringed by reason of 
the appointm ent of the 1st R espondent as Chief Justice . In 
addition, the Petitioner in S.C. Application 901 /99(F /R ), being 
an Attomey-at-Law, claimed that his fundam ental rights under
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Articles 14(l)(a) and' 14(l)(g) of the C onstitution were also  
violated for the self-sam e reason. However, it is  worthy of note  
that none o f the Petitioners alleged that the 1st R espondent 
w as guilty of any executive or administrative act w hich violated  
or w as about to violate any of their fundam ental rights.

A further declaration w as sought in  all three applications, 
that the said appointm ent w as unconstitutional, invalid and  
null and void.

All three Petitioners m ounted a direct challenge to the  
validity o f the appointm ent o f the 1st R espondent a s  C hief 
Ju stice  in all three cases , bu t in  view of the provisions of 
Article 35  of the C onstitution, none of them  sought to nam e  
a s  R e s p o n d e n t , th e  p e r s o n  w h o  in  fa c t  m a d e  s u c h  
appointm ent, viz, the President; nor, in  view of the self-sam e  
Article, did any of them  seek  to institu te  proceedings against 
the Attorney-G eneral for the purpose o f representing and  
defending the P resident. And so , in a ll three c a se s , th e  
Attorney-General appeared only for the 1st R espondent and  
on h is own behalf.

W hen these applications (viz; S.C. Applications 8 9 8 /9 9 ,  
9 0 1 /9 9  and 9 0 2 /9 9 F /R )  w ere taken  up for support, the  
Attorney-General raised three prelim inary objections of law  
to the granting of leave to proceed in  respect o f all three  
applications, w hich objections, he said, were com m on to and  
applied to all three applications. As such , they were taken up  
for consideration together, and I propose m aking m y order in  
respect of all of them  in th is  order.

The preliminary objections raised by the Attorney-General 
are as follows:

1. that the appointm ent o f the Chief J u stice  cannot be  
questioned in  th ese  proceedings;

2. that there are glaring deficiencies in the pleadings  
that would d isen title  the Petitioners from presenting
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their ca ses  before th is Court. (The Attorney-General 
said that he would be basing him self on and relying 
entirely on the m aterial and docum ents produced by 
the Petitioners, w hich are now before Court); and,

3. that, in any event, there has been no violation of the 
fundam ental rights o f any of the petitioners.

I propose taking up for consideration, each preliminary 
objection separately. The first objection of the Attorney-General 
is  a s  follows;

1. T he a p p o in tm en t o f  th e  C h ief J u s t ic e  ca n n o t be 
questioned  in  th ese  proceedings

This objection m ust be viewed in the light of the relief 
so u g h t by the P etition ers in the three c a se s , viz., a 
declaration  th a t their fundam ental rights under  Articles 
12(1), 17, 14(l)(a) and 14(l)(g) of the C onstitution have 
been infringed by reason of the appointm ent o f th e  1“ 
R espondent as C hief J u stice , and a further declaration  
that th e  said appointm ent w as unconstitutional, invalid 
and null and void. There w as no allegation, however, by 
any of the Petitioners, that the 1st Respondent him self 
w as guilty of any executive or adm inistrative act which  
violated or w as about to violate any of their fundam ental 
rights.

It is clear then, that the central issu e  is the appointm ent 
of the 1st R espondent a s  C hief Ju stice . This issu e  m ust I feel, 
be considered in its three aspects, viz.,

(i) th e  ap p o in tm en t of the 1st R espondent as Chief 
Ju stice  by the President under Article 107(1) of the 
Constitution,

(ii) th e  im m unity  of the President under Article 35( 1) of 
the Constitution, and
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(ill) th e irrem ovability of the 1st R espondent from the  
post of Chief Ju stice  except by im peachm ent under  
Articles 107(2) and 107(3) of the Constitution.

I shall now deal w ith th ese  aspects one by one:

(i) The appointm ent o f th e  1st Respondent as Chief Ju stice  
b y  th e  P r e s id e n t  u n d e r  A r t ic le  1 0 7 (1 )  o f  t h e  
C onstitution:

A rticle 107  of the C onstitution occurs in Chapter XV thereof 
e n t it le d , “T h e J u d ic ia r y ”, u n d e r  th e  s u b - h e a d in g ,  
“Independence o f the J u d ic ia iy ”. The m arginal heading to 
Article 107 says, “A ppointm ent and removal o f  Ju d ges off 
th e Suprem e Court and Court of Appeal.”

A rticle 107(1) sta tes  a s  follows:

“The Chief Ju stice , the President of the Court of Appeal 
and every other Judge o f the Suprem e Court and Court o f  
Appeal shall be appointed by the President of the Republic 
by warrant under h is  h an d .”

As the Attorney-General pointed out, it is  the Constitution  
that has created both  the Suprem e Court and the Court of 
A p peal, an d  b e in g  c o n s c io u s  o f its  ow n  c r e a t io n , th e  
C onstitution  itse lf h a s  a lso  laid dow n in  clear term s, the  
m anner in which the Judges of su ch  Courts could be appointed  
and removed.

The m anner o f appointm ent of the 1st Respondent as Chief 
Ju stice  is  th u s laid dow n in  clear and unam biguous term s in  
Article 107(1), a  plain reading o f w hich does not call for the  
observance o f an y  gu idelines, or the need for any type of 
co-operation betw een  the President and anyone else. A s m y 
brother Fernando J , said  in  Silva  v. B an daran ayake“l (which 
case  dealt w ith the appointm ent o f a  Judge o f the Suprem e  
Court, and not w ith  the appointm ent o f a  C hief J u stice),
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“Admittedly Article 107 confers on the President the power of 
m aking appointm ents to the Suprem e Court, and does not 
expressly specify any qualifications or restrictions," and added, 
that the President in exercising the power conferred by Article 
107 had a “sole d iscretion” in m aking such  appointm ents. 
This notwithstanding, he said, “However, considerations of 
com ity require that, in the exercise of that power, there should  
be co-operation betw een the Executive and the Judiciary, in 
order to fulfil the object of Article 107," for. “The Chief Justice, 
as the head of the Judiciary, would undoubtedly be m ost 
knowledgeable about som e aspects, while the President would 
be best inform ed about other asp ects. Thus co-operation  
betw een them  would, unquestionably, ensure the best result." 
He added, “Of course, the manner, the nature, and the extent 
of the co-operation needed are left to the President and the 
C h ie f  J u s t ic e ,  a n d  t h is  m ay vary d e p e n d in g  on  the  
circum stances, including the post in question .”

This w as the only qualification which Fernando J, felt 
m ay be desirable to qualify the power of the President when  
appointing a Judge of the Suprem e Court, and it m ust be 
noted that the question  of the desirability for co-operation  
betw een the President and the Chief Ju stice  arose in that 
context.

I m ust point out here however, that Mr. Abeysuriya was 
m istaken w hen he strenuously urged that the B andaranayake 
case held, and w as authority for the proposition that, “the 
President, though he had the power to appoint, m u s t f ir s t  
c o n s u lt th e  C h ie f J u s tic e .” He appears to have m ade this 
the foundation for h is argum ent that the President's power of 
ap p o in tm en t w a s  a qualified  one, and th at it cou ld  be  
questioned in these proceedings. It however, had to be pointed  
out to Mr. Abeysuriya that the word “m u s t” w as never used  
by Ju stice  Fernando anyw here in h is judgm ent, and that, on 
the contrary, w hat w as suggested  in that judgm ent w as that 
su ch  co-operation w as only desirable.
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As w as suggested , su ch  co-operation w ould generally be 
in the form of a recom m endation by the C hief J u stice  to the  
President. Inasm uch a s  the question  w as not in issu e , no  
pronouncem ent w as m ade, nor any suggestion  preferred, a s  
to what form su ch  co-operation m ight a ssu m e in  a case  where 
the appointm ent w as that of the C hief J u stice  him self.

It is worthy o f note that unlike in  the ca se  of the Indian  
and P akistan i C on stitu tion s, our Article 107(1) d o es  not 
c o n ta in  a n y  g u id e l in e s  q u a lify in g  or r e s t r ic t in g  or  
circum scribing the acts  of appointm ent thereunder, and in  
this context, it is of no sm all sign ificance to discover that, 
taking our C on stitu tion  a s  a w hole, ou t of the n um erous  
in s ta n c e s  w h er e  th e  P r e s id e n t  is  g iv e n  th e  p ow er  o f  
appointm ent, the majority of su ch  in stan ces  are devoid o f any  
guidelines or restrictions of any sort. T hus, w hereas Articles 
41(1), 44(1), 45(1), 46(1) and 113(1) contain specific provisions, 
expressly  provided, requiring the P resid en t to m ake the  
appointment in  consultation with or upon the recom m endation  
of the stated bodies or persons, Articles 44(3), 45(2), 51 , 52(1), 
54, 56(1), 65(1), 103(1), 107(1), 109(1), 109(2), 111(2), 112(1), 
153(1 ), 1 5 4 B (2 ) a n d  156 (2 ) do n o t  im p o se  a n y  s u c h  
qualification or restriction upon the power o f appointm ent of 
the President. T hus one finds that, in  the sam e enactm ent, 
(the Constitution), w hereas ju s t  five Articles expressly  im pose  
som e sort of restraint, a s  m any as sixteen  Articles (including  
Article ,107(1) und er d iscu ss io n ) sp ecifica lly  refrain from  
im posing any gu idelines or from im posing any restraint or 
restriction (by way of co-operation or consultation  or otherwise) 
on the power of appointm ent of the President. This surely  
m ust receive its  natural, logical and only interpretation, viz., 
that plain w ords and plain  language m u st be given their plain  
m eaning and that th ese  provisions of the C onstitution  m u st  
be construed accordingly. The fact that som e appointm ents  
require consultation and co-operation and others do not, m ust 
surely indicate ju s t  su ch  an  intention, w h ich  in tention  m u st  
necessarily  be attributed to the m akers o f the C onstitution.



318 Sri Lanka Law Reports 12001] 1 Sri UR.

We certainly cannot read into Article 107(1) guidelines which  
the Petitioners th ink ought to be there, but are not.

It is  in  th is  con tex t, that the op in ion  exp ressed  by 
Fernando J. in Silva v. Bandaranayake(supra) m ust be viewed, 
for if one m ay extract the true import of that case, it clearly is 
that, in the particular context of an appointm ent to the office 
of Judge of the Suprem e Court, it w as desirable as Fernando
J. said, that there be co-operation between the President and 
the Chief J u stice  before su ch  appointm ent is made, since  
“considerations of comity" require such  co-operation “in order 
to fulfil the object of Article 107.“

W hat is of vital im portance here is to note that Justice  
Fernando does not in any way seek  to say or even suggest 
that su ch  co-operation and consultation w as either a legal or 
a constitutional requirement; neither does he say that such  
co-operation w as in any way mandatory.

In th is connection, the question that naturally arises in 
the ca ses  before u s  is, w hat is the nature of the co-operation  
a n d /o r  con su lta tion , if any, w hich is desirable w hen the 
appointm ent is that of the Chief Ju stice  him self? No answer 
w as suggested  by anyone during the hearing into the instant 
applications.

It is th u s seen  that in appointing the Is' Respondent to 
the post of Chief Ju stice , the President h as acted wholly intra 
vires  and w ithin the boun ds of the power vested in her by 
Article 107(1) of the C onstitution, and that su ch  appointm ent 
is therefore both lawful and constitutionally valid.

For the above reasons, I would agree with the Attorney- 
General that the appointm ent of the 1st Respondent as Chief 
Ju stice  by the President is both lawful and valid, and can in 
no way be held to be unconstitutional. At the sam e time, su ch  
appointm ent is in no way violative, either directly or indirectly, 
of any of the provisions of the Constitution.
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Moving on  to the next point in sequence, I would deal 
with the second asp ect m entioned above, viz.,

(ii) The im m unity  o f  th e  P resident under A rticle 35(1) o f  
th e C onstitution:

Article 3 5  occurs in  Chapter VII of the C onstitution, entitled,

“The E x e c u tiv e ,” an d  u n d er  th e  su b -h e a d in g , “The  
President of the Republic.” The m arginal heading to Article 
35  says, “Im m unity  o f  P resident from  s u it .”

Article 35(1):

“While any person holds office a s  President, no proceedings 
shall be institu ted  or continued against him  in any Court 
or tribunal in respect of anyth ing done or om itted to be 
done by him  either in h is official or private capacity.”

(This Article is  sim ilar to Article 23(1) o f the now  repealed  
1972 Constitution).

Article 35(2):

“Where provision is  m ade by law  lim iting the time w ithin  
w hich  proceed ings of any descrip tion  m ay be brought 
against any person, the period of tim e during w hich su ch  
person holds the office of President shall not be taken  
into account in calcu lating any period of tim e prescribed  
by that law .”

Article 35(3):

“The im m unity conferred by the provisions of paragraph
(1) of th is Article shall not apply to any proceedings in  
an y  C ourt in  re la tio n  to th e  e x e r c ise  o f an y  pow er  
pertain ing to an y  su b ject or fu n ction  assign ed  to the  
President or rem aining in  h is  charge under paragraph (2) 
of Article 44  or to proceedings in the Suprem e Court under
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paragraph (2) of Article 129 or to proceedings in the  
Supreme Court under Article 130(a) (relating to the election 
of the President or the validity of a referendum  or to 
proceedings in the Court of Appeal under Article 144 or 
in the Suprem e Court, relating to the election of a Member 
of Parliament]. Provided that any su ch  proceedings in 
relation to the exercise of any power pertaining to any 
su ch  subject or function shall be instituted against the 
Attorney-G eneral.”

The Attorney-G eneral’s contention is that by virtue of 
Article 3 5  of the C onstitution, the President enjoys absolute 
im m unity from su it in any Court of Law, in respect of her act 
in appointing the 1st Respondent as Chief Justice  under Article 
107(1), w hich act she performed while she w as holding the 
o ffic e  o f  P r e s id e n t . T h is  im m u n ity  is  c le a r ly  and  
unam biguously spelled out in Article 35(1), and both Articles 
35(2) and 35(3) confirm the fact of absolute im m unity granted 
under Article 35(1).

He added that the appointm ent itself by the President of 
the 1st R espondent as Chief Ju stice  under Article 107(1) as 
d iscu ssed  above, attracted to it the im m unity provisions of 
Article 35(1) and therefore the appointm ent cannot be quashed  
in th ese  proceedings.

In considering this aspect of the matter, I find the following 
ca ses  revealing.

Of th e se , on e  o f the m ost s ign ifican t is  the ca se  of 
MaUikarachchi v. Shiva Pasupathy. Attorney-General'21 in which 
Sharvananda, C.J. w ent to great lengths to set out and explain 
the concept of Presidential immunity. I therefore think it useful 
to quote from h is judgm ent in extenso.

In MaUikarachchi’s  case, the President’s orders proscribing 
the Jan ath a  Vim ukthi Peram una (JVP) under the provisions 
of the E m ergency R egulations und er the Public Security  
Ordinance were challenged.
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Sharvananda C.J., having cited Articles 35(1), 35(2) and  
35(3) of the Constitution, said  at page 77,

“Article 35(1) confers on  the President during h is tenure  
of office, an  absolute im m unity in legal proceedings in  
regard to h is official acts  or om ission s, and also in  respect 
of h is acts  or om ission s in  h is private capacity. The object 
of the Article is  to protect from harassm ent the person  
holding the high office o f the Executive Head of the State  
in regard to h is acts  or om ission s either in h is official or 
private capacity during h is tenure of the office of President.

Su ch  a provision a s  Article 35(1) is not som ething unique  
to the C onstitution o f the Dem ocratic Socialist Republic 
of Sri Lanka of 1978. There w as a sim ilar provision in  
Article 23(1) of the C onstitution  of Sri Lanka of 1972. The 
corresponding provision  in the Indian C on stitu tion  is  
Article 361 . The principle upon w hich  the President is  
endowed w ith th is im m unity is not based  upon any idea  
that, a s  in the case  o f the King o f Great Britain, he can  do 
no wrong. The rationale of th is principle is that persons  
occupying su ch  a high office should  not be am enable to 
the jurisdiction of any but the representatives of the people, 
by w hom  he m ight be im peached and be removed from  
office, and that once he h a s  ceased  to hold office, he m ay  
be held to account in proceedings in the ordinary courts  
of law.

It is  very necessary  that w h en  the Executive Head of the  
State is  vested  w ith  param ount pow er and d u ties, he  
should be given im m unity in the discharge of h is functions.

Article 3 8  of our C onstitution  h a s  m ade provision for the  
removal of the President. . . It will th u s be seen  that the  
President is  not above the law. He is a person elected by 
the People and holds office for a term  of six years. The 
process of election  e n su res  in the holder of the office, 
correct c o n d u c t a n d  fu ll s e n s e  o f r e sp o n s ib ility  for
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discharging properly the functions entrusted to him. It is 
th erefore  e s se n t ia l  th a t sp e c ia l im m unity  m u st be  
conferred on  the person holding su ch  high executive office 
from being subject to legal process or legal action and 
from being harassed by frivolous actions. If such  immunity 
is not conferred, not only the prestige, dignity and status  
of the high office will be adversely affected, but the smooth  
and efficient working o f the Governm ent of which he is 
the head will be impeded. That is the rationale for the 
im m unity cover afforded for the President's actions, both 
official and private.

The im m unity afforded by Article 35(1) is personal to the 
President. . . T hus though the President is personally 
im m une from legal proceedings in a court in respect of 
anything done or om itted to be done by him  in his official 
or private capacity, h is acts or om issions in relation to 
the category of m atters referred to in Article 35(3) can be 
questioned in a court in proceedings instituted against 
the Attorney-G eneral.”

W a n a s u n d e r a  J , in  th e  sa m e  c a s e ,  a greed  w ith  
Sharvananda C .J., that the President enjoyed im m unity from 
being sued .

I m ight only add that the President, even though she holds 
high office, is, neverth eless by virtue of Article 42  of the  
C onstitution, responsible to Parliam ent for the due exercise, 
perform ance and d ischarge of her constitu tional powers, 
duties and functions.

In Silva u. B andaranayake111 at 99, m y brother P.R.P. Perera 
J. (in a m inority judgm ent o f three Judges, which considered  
another asp ect of that case, and w hich  w as not in conflict 
w ith the majority judgm ent of four Ju d ges delivered by my 
brother Fernando J.) having cited MaUikarachchi’s  case(supra) 
stated.
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“We are of the view therefore that having regard to Article 
35  of the C onstitution, an  act or om ission  of the President 
is not justiciable in  a Court o f Law, more so  w here the  
said act or om ission  is  being questioned in  proceedings 
where the President is  not a party and in  law could not 
have been m ade a party. . . It is  only the President w ho  
could furnish  details relating to the said  appointm ent. . . 
S u c h  a m atter  c a n n o t  be c a n v a sse d  in  an y  C ourt. 
Accordingly, we are of the view that th is application cannot 
be entertained by th is  Court and m u st be d ism issed  iri 
limine.''

In Kanm athilake u. D ayananda Disscmayake, Commissioner 
o f Elections e t  al,3) the facts, w h ich  are of som e im portance, 
were a s  follows. After the period of office of five Provincial 
Councils cam e to an  end in  J u n e  1998, the C om m issioner of 
Elections (1st Respondent) took the necessary  step s to fix 28.
8. 98  as the date of the poll. The issu e  of posta l ballot papers 
w as fixed for 4. 8. 98 , b u t by telegram  dated 3. 8. 9 8  the  
returning officers su sp en d ed  the posta l voting. No reason  w as  
given. The very next day, on  4. 8. 98 , the President issu ed  a 
Proclamation under Section 2 of the Public Security Ordinance 
and prom ulgated an  Em ergency R egulation w hich  had the  
effect of can cellin g  th e  d ate o f th e  poll, (viz., 28 . 8. 98). 
Thereafter the 1st Respondent (Com missioner of Elections) took  
no step s to fix a fresh  date for the poll and a s  a resu lt, there 
w as a failure to hold election s for the said Provincial Councils. 
The Petitioners alleged violation  o f Articles 12(1) and 14(l)(a) 
of the Constitution, by reason  of the indefinite postponem ent 
of the said elections.

Fernando J . (with G.P.S. de Silva, C.J. and G unasekera  
J. agreeing) said referring to Article 35  o f the C onstitution,

“W hat is prohibited is  the in stitu tion  (or continuation) of 
proceedings a g a in s t  th e  P re s id e n t. Article 3 5  does not 
purport to prohibit the in stitu tion  of proceedings against 
any other person, w here that is  perm issible under any
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other law. . . I hold that Article 35  only prohibits the 
institu tion  (or continuation) of legal proceedings against 
the President w hile in office; it im poses no bar whatsoever 
on proceedings (a) against him w hen he is no longer in 
office, and (b) other persons at any time. . . Immunity is a 
shield for the doer, not for the act. . . It (Article 35) does 
n ot exclude judicial review of the lawfulness or propriety 
o f  an  im p u g n ed  a c t or o m is s io n , in  a p p ro p r ia te  
proceedings against som e other person who does not 
enjoy im m un ity  from suit; as, for instance, a defendant 
or resp o n d en t w ho r e lie s  on an act done by th e  
President, in  order to  ju stify  h is own conduct . . .  It is 
the R esp on d en ts w ho rely on  the Proclam ation and  
Regulation, and th e  review  th ereof by th is  Court is  not 
in  any way in con sisten t w ith the prohibition in Article 
3 5  on the institution of proceedings against the President." 
(Em phasis mine).

Fernando J ., while declining to rule on the validity or 
otherw ise of the Proclam ation issued  by the President, did 
rule however, that the em ergency regulation made thereunder 
w as invalid. He held that, inasm uch as emergency regulations 
are delegated legislation w hich m ust be in the form of a rule 
and inasm uch  as the im pugned regulation had the character 
of an  order, it w as not an em ergency regulation at all. There 
w as no legal provision authorizing the m aking of an order.

This case confirm s the proposition that the President's 
acts cannot be challenged in a Court of law in proceedings 
against the President. However, where som e other official 
perform s an  executive or adm inistrative act violative of any  
person’s fundam ental rights, and in order to justify  h is own 
conduct, relies on an act done by the President, then, su ch  
act of su ch  officer, together with its parent act are reviewable 
in appropriate judicial proceedings.

In Joseph  Perera v. A ttorney-G eneral e t all4> Sharvananda  
C.J. said  a s  m uch  w ith  regard to Em ergency Regulation
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No. 28  prom ulgated by the President, w h ich  conferred an  
unguided, “naked and arbitrary power on  the Police” to grant 
or refuse perm ission  to distribute pam phlets or posters as it 
pleased. This R egulation w as u sed  arbitrarily by the police to 
the detrim ent o f the Petitioner, and su ch  acts  of the police 
were violative o f the Petitioner's fundam ental right to equality. 
C ourt fou n d  th a t R e g u la tio n  2 8  w a s  “c o n s t itu t io n a lly  
overbroad” and violative o f Article 12 of the C onstitution. As 
such , court held that, “that Regulation is invalid and cannot 
form the b asis  o f an  offence in law”; the “offence” being the  
act of the police w ho relied on  it to justify  their ow n arbitrary 
acts.

T hus it seem s to be quite clear, that the two ca ses  cited  
im m ediately above are agreed that, a lthough the President’s  
im m u n ity  r e m a in s  in v io la b le , h er  a c t s  u n d er  c e r ta in  
circum stances, m ay not.

Ju stice  Fernando takes the m atter beyond doubt w hen  
he clearly sta tes that for su c h  a challenge to succeed , there 
m ust be som e other officer w ho h a s h im self performed som e  
executive or adm inistrative act w h ich  is violative of som eone’s 
fundam ental rights, and  that, in order to ju stify  h is own  
conduct in the doing o f su c h  im pugned act, the officer in  
question  falls back  and relies on  the act of the President. It is 
only in su ch  circum stances that the parent act of the President 
m ay be subjected to jud icia l review.

A com m ent I w ish  to m ake in  th is connection , is that 
these rulings regarding the subjection  to jud icial review of 
the acts of the President, in circum stances where the President 
cannot only, not be m ade a party, but cannot also be defended  
by the Attorney-G eneral, ra ises a serious question  regarding  
the applicability or otherw ise of the principle, au d i a lteram  
p artem , w h ich  principle of natural ju stice  even a President is  
surely entitled to. After all, sh e  is the only person  w ho really 
know s why sh e  appointed the 1st R espondent as Chief Justice .
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Mr. A b e y su r iy a , P.C . s tr e n u o u s ly  a rg u ed , c it in g  
K an m ath ilaka’s  case, that what that case really m eant was 
that any “beneficiary” of the President’s act can be called 
upon to answer. He subm itted that in the instant case, the Is' 
R esp on d en t (C hief J u stice ) w as the “benefic iary” of the  
President’s  act appointing him  Chief Justice , for the reason  
that the l sl Respondent claim ed the benefit of and w as relying 
on the said act of appointm ent to stay in office. He subm itted  
that therefore, inasm uch  as the 1st R espondent being the 
“beneficiary” of the act of the President did not enjoy immunity, 
the President’s  act appointing the 1st Respondent as Chief 
J u stice  w as reviewable and could be questioned in these  
proceedings through the person of the Is' Respondent. This 
w as, of course, despite the fact that there w as no allegation  
by any of the Petitioners that the 1st Respondent had performed 
an y  e x e c u tiv e  or a d m in is tr a t iv e  a c t v io la tiv e  o f th e ir  
fundam ental rights. N eedless to say, th is interpretation is 
clearly not in accord with the decision in K anm ath ilaka’s case, 
and I cannot agree with h is view.

Mr. Abeysuriya also subm itted, basing h im self on what 
Sharvananda J. said in Visuvalm gam  v. Liyanagef51, that it 
w a s the 1st R espond en t w ho w as “in v o k in g ” the act of 
appointm ent of the President to stay in office, and as such, 
he (the 1st R espondent) w ill have to bear the burden  of 
dem onstrating that su ch  act of the President is warranted in 
law.

I am  unable to agree with Mr. Abeysuriya here either. The 
1st R esp on d en t h a s  not “in vok ed ” the P resid en t’s act of 
appointm ent to rely on or justify  anything. Unlike in the cases  
cited above, no allegation is m ade against the 1st Respondent 
that he h as performed any executive or adm inistrative act 
v io la tive  o f a n y o n e ’s  fu n d a m en ta l r igh ts. T he on ly  act  
challenged , is  the P resid en t’s  ow n act in appointing  the  
1st R espondent a s  C hief Ju stice . Therefore, Mr. Abeysuriya’s 
argum ent fails, inasm uch as h is interpretation is not in accord 
w ith the decision he h a s  cited.
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T hus it is  seen , that the three c a ses  w h ich  Mr. Abeysuriya 
relied on to show  that the act of the President in  appointing  
the 1st R esp on d en t to th e  p o st o f  C h ief J u s t ic e  c a n  be  
questioned in Court, (viz. Karunathilake's case, Joseph  Perera’s  
ca se  and V isuvalingam ’s  case ) have no application, (on the  
point in question), to the facts of the three applications before 
us.

I am  constrained to say that, in fact, w hat the Petitioners 
are asking th is court to do, is in effect to am end, by judicial 
action, Article 3 5  o f the C on stitu tion , by ru ling that the  
im m unity enjoyed by the President is  not im m unity at all. 
This, o f course, it is  not w ithin the power o f th is  Court to do. 
In the gu ise  o f judicial decisions and rulings, J u d ges cannot 
and will not seek  to usurp the fu nctions o f the Legislature, 
especially w here the C onstitution itse lf is  concerned.

I therefore agree w ith  the con ten tion  o f the Attorney- 
General, and am  m yself of the view  that upon  a consideration  
of the three applications before u s, the President does in fact 
enjoy im m unity under Article 35(1), in respect o f her act of 
appointing the 1st R espondent a s  C hief Ju stice .

In any event, it seem s that Article 3 5  will be rendered  
m eaningless and indeed nugatory, if any individual were to 
be deem ed to be able to question  the act o f appointm ent as  
has been  prayed for by the Petitioners.

For the reason s given above, I am  unab le to agree w ith  
the su b m ission s of any of the learned C ou nsel w ho appeared  
for the Petitioners, w ho were all of the view  that the act o f the  
President as aforesaid w as reviewable in th ese  proceedings, 
under Article 126 o f the C onstitution.

I would next like to consider the 3 rd asp ect m entioned  
above, viz.,



328 Sri Lanka Law Reports 12001] 1 Sri LR.

(iii) The irrem ovability o f the 1“ Respondent from the post 
o f Chief Ju stice , except by im peachm ent under Articles 
107(2) and 107(3) o f th e  C onstitution:

A rticle 107  of the Constitution occurs in Chapter XV thereof, 
e n t it le d , “T h e J u d ic ia r y ”, u n d er  th e  s u b -h e a d in g ,  
“Independence of the Judiciary”. The marginal heading to 
Article 107 says, “Appointm ent and rem oval of Judges of 
th e Suprem e Court and Court of Appeal."

A rticle 107(2) sta tes as follows:

“Eveiy su ch  Judge shall hold office during good behaviour, 
and shall n ot be rem oved except by an order of the 
President m ade after an address of Parliament supported  
by a majority of the total number of Members of Parliament 
(including those not present) has been presented to the 
P resident for su c h  rem oval on the ground of proved 
m isbehaviour or incapacity:

Provided that no resolution for the presentation of such  
an address shall be entertained by the Speaker or placed 
on the Order Paper of Parliament, u n less notice of such  
resolution is signed by not less  than one-third of the total 
num ber o f M em bers of Parliam ent and se ts  out full 
particulars of the alleged m isbehaviour or incapacity.”

A rticle 107(3) sta tes  as follows:

“Parliam ent shall by law or by Standing Orders provide 
for a ll m a tters  re la tin g  to the p resen ta tio n  of su ch  
an address, including the procedure for the passing of 
s u c h  r e so lu tio n , th e  in v e stig a tio n  and  proof of the  
alleged m isbehaviour or incapacity and the right of such  
J u d g e  to ap p ea r  an d  to  be h eard  in  p erso n  or by 
representative.” (Em phasis mine)
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The important case on  the question  of removal of Ju d ges  
of th e  S u p rem e C ourt an d  C ou rt o f  A p peal is  th a t  o f  
Visuvalingctm v. Liyanage(supra) in  w h ich  the consequences  
of the failure of the Ju d ges of the Superior Courts to take the  
oath of office before the President cam e up  for consideration. 
This requirem ent w as contained in  the S ixth  Am endm ent to 
the Constitution; the printed copy of w hich reached the Judges  
late. They w ere th u s  u n ab le  to take the oath  before the  
President w ithin the tim e prescribed therein, but had already 
taken the oath within time, before each  other; all of them  
being ex  officio J u stice s  of the Peace. It transpired that the  
Bill w hich had been  exam ined for its  constitu tionality  on
3. 8. 83 by a Full B ench of the Suprem e Court did not contain  
this requirem ent, w hich had been  introduced by Parliam ent 
during the later Com m ittee Stage, and w as th u s unknow n to 
the J u d ges. T h us the failure to take the oath  before the  
President w as not deliberate, b u t due to the circum stance set 
out above. The Sixth  A m endm ent stipulated that the oath  
had to be taken before the President w ithin a calendar m onth  
of its com ing into force, but s in ce  the Ju d ges were unable to 
do so, they sought an  appointm ent w ith  the President for that 
purpose. This however did not take place as the Attorney- 
General had advised  th e  P resident th at the J u d g es  were  
already late by two days, and had therefore ceased  to hold  
office! The President thereupon re-appointed the Ju d ges by 
fresh letters of appointm ent dated 15. 9. 83 , a s  they were 
considered to have ceased  to hold office by operation of law.

The m ain question  w hich  arose for decision  w as w hether  
the failure o f the Ju d ges to take their oath  o f office before the  
President resu lted in their ceasin g  to hold office as Ju d ges on  
the expiry of the stipulated  date. Seven  Ju d ges out of a Full 
Bench of nine held that they did not.

Dealing w ith th is question , Sharvananda J. (as he then  
was) said (at page 236):
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“So solicitous were the framers o f the C onstitution to
m ak e th e  p o s itio n  o f th e  J u d g e s  in d ep en d en t and  
entrenched, that they invested them  with the status of 
irrem ovability save on the lim ited  grounds and manner 
sp ecifica lly  s e t  out in its  provisions. The Judges of the 
Suprem e Court and Court of Appeal, unlike public officers 
of whatever rank, do not hold office at pleasure. . . The 
vital need of security of tenure can scarcely be over
em phasised. It is signicant that Article 107 appears under 
the caption, ‘Independence of the Judiciary’ . . . He (a 
Judge) is  n ot rem ovable by th e  Executive; the only  
way h e can be rem oved is  by an order o f the President 
in  term s o f  A rtic le  107(2). ■ . The fram ers of the  
C onstitution had considered it to be in the interest of the 
public and not merely of the individual Judges that their 
security of tenure should be sacrosanct and sanctioned  
by the Constitution. . . A Judge o f the Supreme Court 
or Court o f  Appeal can cease  to  hold office only in  
term s o f  th e  provisions o f th e  C onstitu tion , and not 
by operation of any rule of estoppel. . . In view of the 
conclusion  that the Judges had not vacated  their office 
by reason  of their om ission to take the prescribed oath  
before the President. . . Article 107 ordains that their 
original letters of appointm ent continue to be valid and  
binding and that the Judges m ay continue to  hold office 
u n til th ey  are rem oved under A rticle 107(2), or reach 
the age of retirem ent.”

W anasundera J. (also agreeing with the majority) said at 
page 248 ,

“T his (A rticle 107(2)) is  th e  on ly  provision  in th e  
C onstitu tion  dealing w ith  th e  rem oval o f a Judge who 
is  already holding o f f ic e . . .  Article 107(2). . . is a special 
and specific provision.” (Em phasis mine).

J u s t ic e  W an asu n d era  agreed  w ith  learn ed  Q u een ’s  
Counsel's subm ission  that a Judge would n o t autom atically
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vacate h is office or be rem oved therefrom  by a m ere failure 
to  take th e  oath  o f  office , b ut that a  w ilful or contum acious  
refusal to take the oath  cou ld  am ou n t to m isco n d u ct or 
misbehaviour, and may, in appropriate circum stances, provide 
a ground for disciplinary action  against su ch  Judge.

Even R anasinghe J . (as he then  was) w ho w as one of the  
two d issenting  Ju d ges, said  (at page 290), agreeing in  th is  
respect with the m ajority o f seven  Ju d ges, '

“Article 107 o f the C on stitu tion  is  a  provision  w h ich  
guarantees the independence of the Judiciary by assu rin g  
security o f tenure, and lays down that a Judge is removable 
only ‘on  the ground of proved m isbehaviour or incapacity’, 
and that too only by following the procedure so  laid down. 
This A rticle, therefore, provides for th e  ‘rem oval’ o f  a 
Judge. This is  th e  on ly  w ay in  w hich  a Judge, w ho is  
in  office, cou ld  be rem oved. Upon being so  rem oved, 
the Judge would cea se  to hold office.”

The Attorney-G eneral subm itted , in  th is  connection  that 
paragraphs (2) and (3) o f Article 107 constituted  the only path  
available for the rem oval o f the C hief Ju stice , and that any  
process for h is rem oval other than  under paragraphs (2) and  
(3) of Article 107 w ould be invalid. He em phasized the words, 
“shall not be removed excep t by” occuring in Article 107(2).

On the im portant q u estion  o f jurisdiction, he subm itted  
that inasm uch  a s  the jurisd iction  of the Suprem e Court w as  
spelt out in Article 118  onw ards, and in asm u ch  a s  the only  
m ethod of removal of the Chief Ju stice  w as through the specific 
process under paragraphs (2) and (3) of Article 107, and the  
procedures thereunder, the jurisd iction  of the Suprem e Court 
to deal in  any m anner w ith  the rem oval o f  th e  C hief J u s tic e  
(as opposed to its jurisd iction  to review the appointm ent in 
appropriate proceedings a s  adverted to by Fernando J , in Silva  
v. B an daran ayake111 h a s  been  com pletely taken  aw ay by the  
C onstitution itself. He w as o f the view therefore that it w ould
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be unconstitutional to grant the declaration sought by the 
Petitioners. Indeed, no m em ber of the public could, under the 
Constitution, move a Court to have a mem ber of the Judiciary 
removed in the m anner the Petitioners are praying for. This 
applied even to the m inor Judiciary, where the power of 
removal w as w ith the Judicial Service Commission.

These subm issions are possessed  of m uch substance, and 
I would agree w ith the learned Attorney-General.

It seem s to m e, upon a proper construction of paragraphs
(2) and (3) of Article 107 and upon the authority of the various 
dicta cited above, that it is quite clear that paragraphs (2) and
(3) of Article 107 of the C onstitution provide the only way in 
w hich the Chief Ju stice  (1st Respondent) could be removed 
from office. I would therefore say that the framers of the 
C onstitution, in their endeavour to m ake the position of the 
J u d g es  independent and a ssu re  their security of tenure, 
“invested them  with the sta tu s of irremovability save on the 
lim ited  g rou n d s and  m an n er  sp ec ifica lly  se t ou t in its  
provisions,” viz., paragraphs (2) and (3) of Article 107 of the 
C onstitution.

I am  also of the view that, that being the case, th is Court 
in  p roceed in gs und er Article 126  of the C on stitu tion  is 
p o w er less , and indeed  h a s  no ju r isd ic tio n  to grant the  
declaration prayed for by the Petitioners.

For the reasons se t ou t above, I would uphold the first 
prelim inary objection raised by the Attorney-General that the 
appointm ent of the Chief Ju stice  cannot be questioned in these  
proceedings.

I shall now deal w ith the second preliminary objection 
raised by the Attorney-General, viz.,

2. There are glaring d efic ien c ies  in  th e pleadings w hich
would d isen title  th e  P etition ers from presenting their
ca ses  before th is  Court:
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The Attorney-General said that he would be basing him self
entirely on  the docum ents produced by the Petitioners.

A  In regard to  S.C. A pplication  9 0 2 /9 9 (F /R ), according  
to the Petitioner, h e  filed case  No. 1 6 7 9 9 /D  on  15. 12. 93  
in the D istrict Court of Colombo, praying for a divorce 
from  h is  w ife , a n d  c it in g  th e  1st R e s p o n d e n t  a s  
co-respondent, w h ich  plaint w as rejected by Mr. Upali 
Abeyratne, District Judge on  16. 2. 94 . Thereafter, the  
Petitioner says he filed a second  divorce ca se  No. 1 7 0 8 2 /  
D on 10. 6. 9 4  in w hich the nam e of the 1st R espondent as  
co-respondent w as expunged a lso  by Mr. Upali Abeyratne, 
District Judge on  7. 7. 94 , after w hich , there had been  an  
application for alim ony p en d en te  lite, in  w h ich  order w as  
m ade on  15. 9 . 9 4  d ir ec tin g  th e  P e tit io n er  to p ay  
Rs. 1 0 ,0 0 0 /-  per m onth. Thereafter, on  23 . 9. 9 4  the  
Petitioner m ade a com plaint against Mr. Upali Abeyratne, 
District Judge, to the Judicial Service C om m ission, w hich  
in turn referred the m atter to the Attorney-G eneral for 
action. The Petitioner sta tes  that on  28 . 9. 9 4  the case  
w as heard ex  parte, and h is wife w as granted a divorce on 
the ground of constructive m alicious desertion and he w as  
ordered to pay a su m  of Rs. 1 m illion  a s  perm an en t  
alim ony to her. The Petitioner sa y s he tendered notice of 
appeal but th is w as rejected. He thereafter filed a revision  
application in  the Court of Appeal and w h en  h is Court of 
Appeal application and his revision application to the Court 
of Appeal were pending, a writ w as issu ed  to seize and  
auction h is property to recover the said  Rs. 1 m illion. The 
Petitioner sta tes that he had no option but to enter into a 
settlem ent by w ithdraw ing h is  application in the Court of 
Appeal in return for the waiver of the Rs. 1 m illion. I shall 
refer to th is settlem ent dated 29. 5. 9 6  presently, to show  
in w hat d ifferen t c ir c u m sta n c e s  th is  se ttlem en t w as  
entered into by the Petitioner.
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The contention of learned Counsel for the Petitioner was 
that, while the Petitioner’s divorce case w as pending, Mr. Upali 
Abeyratne, the then  Additional District Judge of Colombo, 
w as in  contact w ith the l sl Respondent and that he acted on 
the instructions of, and w as influenced by the l 51 Respondent, 
at a  time w h en  the latter w as a Judge of the Court of Appeal. 
In support of th is contention, the Petitioner produced marked 
P15, an  affidavit from Mrs. Hemalatha Tillekeratne, wife of 
High Court Judge, M ahanam a Tillekeratne dated 1 1 .7 . 99.

Before going further, I shall set down here, an English  
translation of the said affidavit marked P I5, w hich runs as  
follows:

“1. I am  the affirmant.

2. In or around April 1994, I along with my husband  
and two children cam e into occupation of Flat No. 
278B , Sarana Road, Bauddhaloka Mawatha, Colombo.

3. Som e h o u ses  situated around that h ou se  were used  
a s  official residences of Judges.

4. The h ou se  opposite to our residence w as occupied by 
Upali Abeyratne and h is family, who w as a District 
Judge of Colombo.

5. Our residence did not have telephone facilities and 
w as a privately owned prem ises.

6. For the purpose o f receiving telephone m essages from 
Chilaw given by m y husband who w as a High Court 
Judge of the North W estern Province, a s  well a s other 
m essa g es , w e had g iven  th e  te lep h o n e  num ber  
6 9 7 0 5 3  w hich  belonged  to  Upali Abeyratne.

7. W henever there was a m essage for ns, som eone  
from our resid en ce used  to  v is it  their house.
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8. Either in  June or Ju ly  1995 or close  to  that period, 
around 5 .0 0  p.m . I received  a m essage and v isited  
th at house.

9. After th e  te lep h on e con versa tion , Mrs. A beyratne  
introduced to m e, a  person  w ho w as seated  in the  
sitting room.

10. She introduced him  a s  Mr. Sarath  Silva, a Judge of 
the Court o f Appeal. I w as introduced as the wife of 
Ju d ge Tillekeratne. At that m om ent, I noticed Judge  
Upali Abeyratne seated  on  an  easy  chair.

11. W hen I w as introduced to him , he com m ended m y  
h u sb a n d , M ahanam a T illek eratn e a s  an  em in en t  
Ju d ge of th is country.

12. At that tim e Mr. Abeyratne w as reading som e papers.

13. I did not speak  w ith th is  stranger. Except for w hat is  
stated  above, he too did not speak  to m e personally.

14. 1 returned to m y residence. Even w h ilst returning  
hom e I noticed that the person  w ho w as introduced  
to  m e a s  S a r a th  S ilv a  w a s  r e m a in in g  in  th e ir  
residence.”

Signed  by Affirm ant

The Attorney-G eneral attacked P15 a s  a false affidavit 
m ade specially  for the purpose o f th is  case  and said that it is  
th is false affidavit w h ich  form s the b a sis  of the Petitioner’s  
entire case  before th is Court.

F irstly , th e  A ttorney-G eneral produced  the relevant 
extract o f the telephone directory for the year 1995 w hich
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show ed quite clearly that the telephone Number 6970 5 3  
referred to in the affidavit, belonged not to Mr. Upali Abeyratne 
at Sarana Road, Bauddhaloka Mawatha, as averred in the 
affidavit P I 5, but to a Mr. Rom esh de Silva, who lived at 
No. 7 9 /1 4 , Dr. C.W.W. Kannangara Mawatha, Colombo 7 and 
w ho still h as the sam e telephone. This then  is clearly a 
c o m p le te ly  fa lse  a v e r m e n t m ad e  by M rs. H em ala th a  
Tillekeratne in paragraph 6 of her affidavit, P I5.

Secondly, and more importantly, the Attorney-General 
showed conclusively, that contrary to what Mrs. Tillekeratne 
h as averred in paragraph 8 onw ards in her affidavit, P I5. she  
could never have m et the 1st Respondent at the residence of 
Upali Abeyratne at Sarana Road, Bauddhaloka Mawatha in 
or around Ju n e or July, 1995. The Attorney-General w as able 
to prove by reference to letter dated 18. 10. 99  sent to the 
Registrar, Suprem e Court by Upali Abeyratne, that in the 
middle of January, 1995 the said Upali Abeyratne had vacated 
the official bungalow at 3 8 0 /6 6 , Sarana Road, Bauddhaloka 
M aw atha , C olom bo 7 and had  s in c e  th e n , resid ed  in 
Kurunegala, to w hich station he w as transferred on 1. 1. 95. 
In m id-January 1995, Mrs. Rohini Walgama, the new District 
Judge, Colombo, cam e into residence, on being given vacant 
p ossession  of the said bungalow.

The Attorney-General also produced another letter dated
14. 10. 99 , sen t by the Secretary, J .S .C  to the Registrar, S.C. 
officially confirm ing the above position.

B o th  t h e s e  le t te r s  h a v e  b e e n  e x tr a c te d  from  th e  
disciplinary inquiry file relating to the 1st R espondent and 
replies addressed to the Registrar, S.C. sen t on the directions 
of th is Court.
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For the sake of fu lln ess I reproduce both letters below: -

Your. No. P 7 6 /9 9  
18th October 1999

Mr. M.A. Cyril,
The Registrar of the Suprem e Court,
Superior Courts Complex,
Hultsdorp,
Colombo 12.

Dear Sir,

COMPLAINT AGAINST MR. SARATH N SILVA 
PRESIDENT S COUNSEL

I refer to your letter bearing No. P 7 6 /9 9  dated O ctober 8, 
1999.

This is to inform you that I w as residing in the official 
bungalow  No. 3 8 0 /6 6 , Sarana Road, B auddhaloka M awatha, 
Colombo 7, on ly  up to  m id January 1 9 9 5  a s  Additional 
District Judge of Colombo. S ince then  I w as not in occupation  
of any bungalow or prem ises at Sarana Road, B auddhaloka  
M awatha, Colombo 7.

Prom th e  1st o f  January 1 9 9 5  I w as transferred to  
Kurunegala as the D istrict Judge and since then  I w as not 
entitled to occupy the said bungalow  at Sarana Road a s  I w as  
provided with an  official bungalow  at Kurunegala.

Upon my transfer to K urunegala the official bungalow  at 
Sarana Road, was a llocated  to  Mrs. R ohin i Walgama th e  
th en  A dd ition al D istr ic t Ju d ge o f  C olom bo to  w hom , 
vacan t p ossessio n  o f  th e  said  bungalow  w as handed over  
by m e in  th e  m onth  o f  January 1995 .

I w as not in occupation  of the said bungalow  or o f any  
other bungalow  at Sarana Road, B auddhaloka M awatha,
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Colombo 7, in the m onths of J u n e  and Ju ly  1995, and my 
residence from mid January 1995 upto date has been at No. 
6 6 /2 B  Thalaw athugoda Road, Pitakotte.

Relevant docum ents and letters relating to my transfer 
from Colombo to Kurunegala as well a s to the handing over 
p o ssessio n  of the said bungalow  are available at the office of 
the Judicial Service Com m ission.

Yours faithfu lly,

Sgd.
A.H.M.U. Abeyratne,
D istrict Judge,
G am paha”

(Em phasis mine)

OFFICE OF THE JUDICIAL SERVICE COMMISSION

P.O.Box 573,
Colombo 12, October 14. 1999

My No. J B / 1 0 /1 6 /9 4

Registrar,
Suprem e Court,
Colombo 12.

COMPLAINT AGAINST MR. SARATH N SILVA, 
PRESIDENT’S COUNSEL

With reference to your letter dated 08. 10. 99  on the above 
subject.

Mr. A.H.M.U. Abeyratne, D .J. G am paha h as not been  
residing in a governm ent bungalow  situated at Sarana Road, 
B auddhaloka M awatha, Colom bo 7, during the m onths of 
J u n e  and July , 1995.
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The bungalow  occupied by Mr. Abeyratne h a s  b een  taken  
over by Mrs. P.R. W algama as from 22. 01. 1995.

Sgd. Secretary
Judicial Service C om m ission .”

T he a ffid a v it  P 1 5  a ffirm ed  to  b y , M rs. H em a la th a  
Tillekeratne is therefore false.

The im portance to the Petitioner o f the affidavit P15 is  
th a t it is  th e  on ly  item  o f ev id en ce  w h ic h  lin k s  th e  1st 
R espondent to the District Judge, Upali Abeyratne. W ithout 
P I 5, the Petitioner h a s  no m aterial w hatsoever, to show  any  
connection betw een the 1st R espondent and Upali Abeyratne. 
W ithout the affidavit, P I 5, th e  Petitioner can  on ly  m ake  
speculative allegations connecting the 1st R espondent w ith  
Upali Abeyratne, based  entirely upon the respective positions  
they hold.

However, the real im portance o f P15 to the Petitioner is 
that it w as vital for the purposes o f the com plaint m arked  
P14 w hich  the Petitioner m ade to the th en  C hief J u stice  on  
14. 8. 99  under Section  4 2  of the Jud icatu re Act, w h ich  w as  
about a m onth before the 1st R espondent w as appointed Chief 
J u s t ic e  on  16. 9. 9 9  seek in g  the d isen ro lm en t o f the 1st 
R espondent. The Petitioner seek s to support the averm ents  
in this com plaint w ith the affidavit, P I5, and it is th is com plaint 
w h ich  in  turn  form s the b a sis  o f the Petitioner’s  p resen t  
fundam ental rights application, w h ich  is  now  before u s. T hus  
it is seen , that the false affidavit, P15, form ed the foundation  
for Petitioner’s  com plaint (PI 4) to the then  C hief Ju stice , and  
the com plaint, P I4, in  turn formed the basis for the Petitioner’s 
present fundam ental rights application before us.

T hus, I am  in  agreem ent w ith the Attorney-G eneral that 
being a crucial docum ent, once the affidavit P15 is proved to 
be false, the foundation o f the Petitioner’s  ca se  is  necessarily
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removed. No reliance w hatsoever can thereafter be placed on 
whatever flows therefrom.

The next m atter I w ish  to touch on is that the Attorney- 
General pointed out that the Petitioner, in his am ended petition 
sta tes  that he had no other option but to agree to settle the 
m atter by withdrawing h is applications pending in the Court 
of Appeal. The Attorney-General quite correctly pointed out 
that th is  settlem en t w as arrived at, not before Mr. Upali 
Abeyratne, who had gone on transfer to Kurunegala, but before 
Mr. M. Paranagam a, the new District Judge, Colombo, against 
w hom  the Petitioner m akes no com plaint. Mr. Paranagama 
h a s m ade a careful record of the settlem ent proceedings in 
Court w hich  show s the exemplary care and concern shown  
by him  as a District Judge. This docum ent is self-explanatory, 
and once again, for the sake of fu llness, I w ish  to quote a 
translation thereof in full. The docum ent runs as follows:

“(Before Mr. M. Paranagam a, Additional District Judge)

Recorded by: M.K. Alwis 
District Court, Colombo 
Case No. 17082 /D iv o rce

29 . 05 . 1996

Plaintiff present
Mr. Ranjith Karunaratne, Attorney-at-Law  
appears for the Plaintiff

1st D efendant Petitioner absent.
Mr. Ikram M ohamed appears for her with  
Mr. A.M. Faiz and instructed  by 
Mrs. Anom a G unatillake

I inquired from both parties m atters relating to the facts  
of th is case.
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C ounsel on  behalf of the 1st D efendant Petitioner sta tes  
that he m oves for writ o f execu tion  aga in st th e  Plaintiff. 
C ou n sel for the P lain tiff m oves th a t on  th e  b a s is  o f  th e  
objections filed by the Plaintiff that the writ o f execution prayed 
for by the 1st D efendant Petitioner be not ordered to be granted  
on the basis of the objections tendered by the Plaintiff. C ounsel 
on behalf o f the Plaintiff further m oves that the present inquiry 
be adjourned a s  the inquiry into the revision application m ade  
in respect o f the earlier orders in  th is case  is  schedu led  to be  
taken up  in  the Court o f Appeal on  03. 06. 1996. It is  subm itted  
on  beh alf o f the 1st D efendant Petitioner that the presen t  
inquiry should  be proceeded w ith and an  order be m ade, a s  
no stay  order h a s  been  granted in  the revision application.

Court exp lains m atters to the Plaintiff by drawing the  
attention that even though a revision application h a s  b een  
filed in  the Court o f Appeal in respect o f the earlier orders 
m ade by th is Court a s  no stay order h a s been given the court 
is bound to take the m atter up  for inquiry today. The court 
further explains to the Plaintiff that after the conclu sion  of 
the inquiry, an  order h a s  to be m ade on  the application of the  
1st D efendant Petitioner.

Plaintiff sta tes to court as follows:

He sta tes  that he would be conten t if he is given a hearing  
and justice  is m eted out to him. At th is  stage I further explain  
th e  position  to  th e P laintiff as it  is  found in  th e  case record. 
The court further draws th e  a tten tio n  to  th e  fact th a t  
subsequent to  th e  decree n is i being  m ade absolute against 
h im  th e  appeal h as n o t b een  preferred in  th e  proper  
m anner. The court further p o in ts  ou t to  th e  P la in tiff th a t  
as h e h as n o t acted  properly in  prosecu ting  th e  appeal, 
h e is  bound to  face certa in  d ifficu lties  in  th is  case . The 
court a lso  draws th e a tten tio n  o f  th e  P la in tiff to  th e  fact 
th a t h e  has to  face th e  p resen t s itu a tio n  as a resu lt o f  h is  
n o t tak ing th e  appropriate s tep s  at th e  g iven  tim e though  
he has ch o sen  to  challenge th e  orders o f  th is  court.
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I inform ed the plaintiff that the order has to be made 
after ho ld ing  an  inquiry into the application  of the first 
D efendant Petitioner as there is  no stay order granted in the 
revision application. The court inquires from, the Plaintiff as  
to the n atu re  o f th e  lo ss  he h a s  suffered in view of the  
circum stances he had to face in th is case. Court also inquired 
from the Plaintiff the nature of the relief that he seek s at this  
stage. P la in tiff in  reply sta ted  that all w hat he requires is  
an opportunity  o f being heard and ju stice  m eted  out. At 
th is  stage th e  court allowed th e  P lain tiff to  sta te  all what 
h e w ished  to  subm it to  court. He states that it w as difficult 
for him  to prosecute th is case and the court did not give him  
a fair hearing.

The court further explained to the Plaintiff the nature of 
the order that could be m ade at the conclusion  of the inquiry 
into the application of the first D efendant Petitioner. Further 
a s  there is no stay order granted in h is revision application  
the court explained to the Plaintiff the difficulty of adjourning  
the present inquiry.

I further explained to  th e P laintiff th e  relevant factual 
p osition  th a t has arisen  in th is  case, th e  present position  
o f th e  case  and th e  con seq u en ces o f th e  failure on the  
part o f th e  P laintiff to  take certain step s at th e  appropriate 
tim e.

Accordingly the court decided to take up th is matter after 
case No. 1 5 6 5 3 /L  fixed for trial for the day is heard to consider 
w hether the Plaintiff is w illing to com e to a settlem ent with  
regard to the first D efendant Petitioner’s  application and the 
revision application of the Plaintiff and to put an  end to all 
h is problem s. This case  is kept dow n until su ch  time all other 
trials are adjourned for the day in order to give an opportunity 
to the Plaintiff to consu lt his counsel and to arrive at a decision  
a s  to w hether he is  agreeable to com e to term s and w hether  
1st D efendant Petitioner should  withdraw her application.



sc Victor Ivan and Others v. Hon. Sarath N. Silva and Others 
(Wadugodapttiya, J.)

343

At th is stage the Plaintiff sta tes that a s  the court has  
advised him  to arrive at a  settlem ent in order to put in  all h is  
problems to an  end that he is  willing to w ithdraw h is  revision  
application. However, a s  the Plaintiff h a s stated  that he is  
willing to w ithdraw h is  revision application a s  the court has  
advised to do so  I am  of the opinion that the Plaintiff h a s  not 
voluntarily agreed to w ithdraw the revision application. Court 
further explains to the Plaintiff that in the event of h is  agreeing  
to withdraw the revision application w hat is  expected of him  
is an unconditional withdrawal. It w as further exp la ined  to  
him  th at m erely  b ecau se  th e  court had advised  h im  he  
should n o t w ithdraw  all h is  ca ses , but h e shou ld  do so  
vo lu n ta r ily  and in  h is  ow n w elfare . I inform  the first 
Defendant Petitioner and the Plaintiff to d isclose their m inds  
to the court once the trial in  the other case  is  over.

After the con clu sion  of the trial in case  No. 1 5 653 /L , th is  
case was again m en tion ed  to  con sid er a se tt lem en t. At 
th is  s ta g e  P la in t if f  a g r e e s  to  w ith d raw  th e  r e v is io n  
application bearing num ber 9 0 2 /9 4  and th e  application  
for le a v e  to  a p p ea l b ea r in g  n u m b er  2 3 1 / 9 4 ,  i f  th e  
1st D efendant P etition er  abandons her c laim  sou ght in  her  
petition. The P la in tiff s ta te s  th at h e  voluntarily  withdraws 
his application for h is  own benefit, as poin ted  out by court. 
P la in tiff u n dertak es to  w ithdraw  th e  tw o ap p lica tion s  
before th e  Court o f  A ppeal on  th e  date fixed  for bearing' 
such  date being  0 3 . 0 6 . 1996 .

R ep ly in g  on  t h is  u n d e r ta k in g  th e  1“ D efen d a n t  
P e tit io n e r  a g ree s  to  w ith d raw  th e  p ra y ers  c la im in g  
p erm an en t a lim o n y  and  c o s t s  o f  a c t io n  ordered  and  
decreed against th e  P la in tiff as per decree en tered  in  th is  
case. The 1st D efendant P etition er  further undertakes to  
refrain from taking step s to  c laim dam ages or co st o f action  
eith er in -th is case  i t s e lf  or som e o th er action .

The term s o f  se tt le m e n t having b een  duly  exp la ined  
to  th e  P laintiff, h e  p laces h is  signature on  th e  ca se  record
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having understood th e  co n ten ts  thereof. Accordingly the 
application of the 1st Defendant Petitioner claim ing permanent 
alim ony and cost of action as per decree entered against the 
Plaintiff, stan d s d ism issed  w ith no costs. Accordingly it is 
declared that the 1st Defendant Petitioner has no right to claim  
perm anent alim ony and cost of action against the Plaintiff on 
the decree n isi w h ich  is  m ade absolute. In the circum stances  
the part of the decree nisi entered to the effect that the Plaintiff 
and the 1st Defendant be separated from bed and board forever 
on the ground of constructive m alicious desertion is m ade 
absolute.

Sgd.
M.P. Paranagam a
Add. DJ, Colombo, 29. 05. 1996”

(Em phasis mine)

It is  seen  that Mr. Paranagam a, the District Judge, had 
taken  great pains and great care to give the Petitioner a full 
hearing and to ensure that the settlem ent w as a completely  
voluntary one resu lting in a final end to the litigation between  
the parties. As agreed at the settlem ent, the Petitioner on his  
part withdrew both h is  c a ses  w hich were before the Court of 
Appeal. This w as done as agreed, on 3. 6. 96  w hen both cases  
cam e up  for hearing before the Court of Appeal.

Thus, it appears that on  3. 6. 9 6  all litigation betw een the 
Petitioner and h is former wife w as at an end.

T hus it is seen  that the Petitioner has based h is complaint 
(PI4) to the former C hief Ju stice  against the 1st Respondent 
u n d e r  S e c t io n  4 2  o f  th e  J u d ic a tu r e  A ct m a in ly  on  
Mrs. H em alatha Tillekeratne’s  affidavit, (PI5) w hich has now  
b een  proved to be fa lse. However, he forwarded the said  
com plaint (PI 4) to the former Chief Ju stice  on 14. 8. 99  about 
a m onth before the 1st Respondent w as appointed Chief Justice  
on 16. 9. 99 . Thereafter, on  15. 10.. 99  he filed the present
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fundam ental rights application claim ing that h is  fundam ental 
rights have b een  v io lated  by rea so n  o f th e  fact th a t the  
President h a s  appointed the 1st R espondent a s  C hief Ju stice , 
w hen th is com plaint to the Suprem e Court (PI4) w as pending. 
The juxtaposition  of the dates is startling, w h en  one considers  
that the Petitioner waited for over three years after h is  c a ses  
were finally settled , to com plain to the former Chief J u stice  
against the 1st Respondent; w h ich  com plaint (P14) he lodged  
w ith  th e  S u p r e m e  C o u rt a b o u t  a m o n th  b e fo r e  th e  
1st R espondent w as appointed C hief Ju stice .

I do not w ish  to re-iterate the facts. Suffice it to say, that 
tak ing a ll th e  fa c ts  in to  co n sid era tio n , I agree w ith  th e  
Attorney-General that the deficiencies in  the pleadings are 
indeed glaring, and are su c h  a s  to render th is  application  
baseless.

B. In regard to  S.C. A pplication 8 9 8 /9 9 (F /R ), the Attorney- 
General subm itted , and Mr. Abeysuriya, P.C. agreed, that 
it w as docum ent P6 (dated 9 . 9. 98), w h ich  form ed the  
b asis  for the com plaint P7 (dated 12. 8. 99) m ade by the  
Petitioner to the Suprem e Court under Section  4 2  of the  
Jud icatu re Act against the 1st R espondent (when he w as  
Attorney-G eneral), seek in g  the d isen rolm en t o f the 1st 
Respondent, and that, in turn, it is  the com plaint P7 w hich  
form s th e  b a s is  o f th e  p r e se n t  fu n d a m e n ta l r ig h ts  
application before u s. The central factor is  the allegation  
r e v o lv in g  a r o u n d , L e n in  R a tn a y a k e , M a g is tr a te ,  
Baddegam a, a s  pub lished  in the “Ravaya” new spaper of 
w h ich  the Petitioner is the C hief Editor.

The Petitioner’s grievance is  that the Suprem e Court h a s  
not yet com pleted investigations into h is  com plaint P7, and  
sa y s  th a t u n til su c h  in v e stig a tio n  is  com p leted , the 1st 
R espondent should  not be appointed C hief Ju stice . He goes  
on to say  that sin ce, however, the 1st R espondent w as in fact 
appointed Chief Ju stice  before com pletion of the investigation, 
h is fundam ental rights under Article 12(1) of the C onstitution  
have b een  violated.
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A copy of P6 h as been filed by the Petitioner who in reply 
to the Attorney-G eneral’s query as to how he cam e to be in 
p o ssessio n  of an  official docum ent m arked “Confidential", 
m ade know n to Court for the first tim e during the hearing 
before u s , through h is Counsel, Mr. Abeysuriya, P.C, that P6 
had been  personally handed over to him  by its recepient, the 
former M inister of Ju stice  and Constitutional Affairs, and that 
that w as how he cam e to be in p ossession  of P6.

The letter P6 w hich  is marked “Confidential", is dated
9. 9. 98 , and w as addressed by the 1st R espondent (who was 
then Attorney-General) to the then M inister of Ju stice  and 
C onstitutional Affairs in reply to a com m unication from the 
latter, in regard to the Lenin Ratnayake case.

The Attorney-G eneral’s subm ission  w as that, inasm uch  
as P6 w as a confidential com m unication between the Attorney- 
General w ho is  the Legal Advisor to the Governm ent and the 
Minister of Justice , w hich  com m unication he said, would have 
been sen t as a m atter of courtesy, in reply to the Minister’s 
query a s  to w h at th e  p resen t p osition  w as in the Lenin 
Ratnayake incident, su ch  docum ent (P6), cannot be utilized 
by the Petitioner w ho is  a third party, a s  the b asis  for a 
com plaint (P7) under section  42  to the Suprem e Court against 
the 1st R espondent. He stressed  that the entire com plaint (P7), 
w as based  on the confidential letter, P6, and strongly urged 
that sin ce the Petitioner w as a third party and also, since the 
letter P6 relates to a  com plaint against yet another person  
(viz., Lenin Ratnayake), the Petitioner had no right, and no 
locus s ta n d i  either, to u se  P6 in  the m anner he did. On the 
contrary, it w as the M inister of Ju stice , if at all, who, being  
the legitim ate recepient of P6, could have taken action thereon  
if he so  desired. It is  worthy to note that the confidential 
docum ent, P6, does not touch  the Petitioner him self in any 
way. H is only concern , if any, seem s to be as a m em ber of the 
public.
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Going further, the Attorney-G eneral subm itted that, the  
com plaint to the Suprem e Court (P7) w hich  is  based  on  P6, 
cannot in turn, form the b a sis  o f the present fundam ental 
rights application before u s  w h ich  alleges violations o f the  
Petitioner’s  fundam enta l righ ts und er Article 12(1) o f the  
Constitution. In th is connection  Mr. Abeysuriya, P.C., agreed  
that the fundam ental rights application w as based  directly  
on P6.

The Attorney-G eneral stren u ou sly  contended that in  the  
circum stances set out above, the Petitioner being a third party, 
cannot claim  a violation o f a  fundam ental right arising from  
the letter P6, and added that the Petitioner had no stan d in g  
to do so  either.

This apart, the Attorney-G eneral pointed out that, in any  
event, in the letter P6 the 1st R espondent, a s Attorney-General., 
did in  fact set out the correct factual position  w ith regard to 
the Lenin Ratnayake issu e , and even  learned C ounsel for the 
Petitioners conceded that th is  position  w as correct, and had  
no com plaint to m ake thereon. In any event, no con seq u en ces  
could flow from P6, and contrary to w hat the Petitioner alleges  
in paragraph 11 of P7, the letter P6 neither distorted the facts, 
nor did it have the effect of m islead ing the M inister o f Ju stice  
to w hom  it w as ad d ressed . It w a s  never a lleged  th a t P6 
contained m aterial that cou ld  be said  to be false.

It w as suggested  that there w as plenty of evidence against 
Lenin Ratnayake in  respect o f the alleged act of rape, but that 
the th en  A ttorney-G eneral (1st R espondent in  the p resen t  
application) failed to take action  a s  he w as said to be a relative 
of Lenin Ratnayake. However, it transpired that no com plaint 
w hatsoever had b een  m ade to th e  Police or to an y  other  
investigative authority by the victim  of the alleged rape. In 
fact, th e  very first com p la in t w a s  m ade to th e  C rim inal 
Investigation D epartm ent (CID) about two years later w h en  
the CID w as investigating into a com pletely different charge,
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v iz., a charge of crim inal defam ation against the Ravaya 
newspaper, on  a com plaint m ade by Lenin Ratnayake.

Further, Mr. Abeysuriya, P.C., alleged that no action w as  
taken by the Judicial Service Com m ission (JSC) in regard to 
the Petitioner’s  com plaint. This is factually incorrect. As it 
transpired, the J.S .C . appointed three Judges of the Court of 
Appeal to inquire into the com plaint of the Petitioner and 
the report w as sen t to the A ttorney-G eneral to consider  
w hether charges were to be framed against Lenin Ratnayake. 
Thereafter Lenin Ratnayake w as interdicted from service and 
rem ains interdicted. Most importantly, there is an inquiry now 
proceeding against Lenin Ratnayake on certain disciplinary 
charges.

I m u st not fail to m ention that the Petitioner him self relies 
on and incorporates as part and parcel of h is own application, 
the com plaint m ade to the former Chief Ju stice  under section  
4 2  o f the Ju d ica tu re  Act, by the Petitioner in the other  
application before us, viz., S.C. Application 902 /99(F /R ) which  
latter, a s  already show n, w as based  upon a false affidavit. 
The Petitioner has attached a copy of su ch  false affidavit to 
h is  own application, marked P8, th u s irrevocably tainting his  
own application.

I have considered this m atter w ith care, and I am  inclined  
to agree w ith the Attorney-General’s subm issions.

Even though, a s  he claim s, the Petitioner w as given the  
confidential letter P6 by the former M inister of Ju stice  and 
C onstitutional Affairs, it is  clear that it w as given for the  
Petitioner’s  inform ation and certainly not for the purpose for 
w hich  the Petitioner later put it. There is  no doubt that had  
th e  form er M in ister o f J u s t ic e  even  su sp e c te d  th at the  
confidential letter P6 w as going to be m isused , I have no doubt 
that he w ould never have parted w ith it. I am  therefore of the  
view that the confidential com m unication betw een the Legal
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Adviser to the G overnm ent (the 1st R espondent), and the  
Governm ent w as entitled to the sanctity  it deserved, and I 
feel that not only could the Petitioner not have u sed  it to m ake  
a com plaint to  the Suprem e Court a g a in st its  m aker (1st 
Respondent) bu t could not have u sed  it to u ltim ately found a 
claim  for a  violation o f a  fundam ental right under Article 12(1) 
of the C onstitution, w h ich  the Petitioner sa y s  arose from it. 
Being a third, party he had no sta tu s  to utilize, in the w ay he  
did, the confidential docum ent P6 w hich  related to yet another  
person, viz., Lenin Ratnayake.

In the resu lt I agree w ith  the Attorney-G eneral, and find 
th is application b ase less.

C. In regard to  S.C. Application 9 0 1 /9 9 (F /R ), the Petitioner 
th erein  h im se lf  c h o se  to rely on  th e  two co m p la in ts  
aforesaid w h ich  had been  m ade to the Suprem e Court 
under Section  4 2  o f the Judicature Act by the Petitioners 
in S.C. A pplications 8 9 8 /9 9  and 9 0 2 /9 9 (F /R ), referred 
to above.

I have to observe that, in asm u ch  a s  the Petitioner in S.C. 
Application 9 0 1 /9 9 (F /R ) h im self relies on  and b a ses  h is  ow n  
application on  the two com plaints aforesaid, w h ich  a s  show n  
above are ta in ted  w ith  fa ls ity , th e  sa m e  b le m ish  w ou ld  
necessarily  apply to S.C . Application 901 /9 9 (F /R ), a s  well. In 
the circum stances, I w ould agree w ith the Attorney-G eneral, 
and find that th is  application too is  b a se less .

For the reason s se t out above, in  respect o f each  of the  
three ap p lica tion s before u s , I w ou ld  u p h old  the secon d  
prelim inary objection raised by the Attorney-G eneral.

I now propose dealing w ith the third prelim inary objection  
raised by the Attorney-G eneral., viz.,

3. In a n y  e v e n t, th e r e  h as b een  n o  v io la t io n  o f  th e  
fundam ental r igh ts o f  any o f  th e  P etition ers.
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The three petitioners in the three applications before us  
allege that their fundam ental rights guaranteed by Articles 
12(1) and 17 of the C onstitution have been infringed.

In addition, the Petitioner in S.C. Application 9 0 1 /9 9  
(F/R) a lleges th a t h is  fundam ental righ ts under Articles 
14(l)(a) and 14(l)(g) have been infringed. All of them  allege 
that these fundam ental rights have been infringed by executive 
or adm in istrative action , viz., the appointm ent of the Is1 
R espondent a s  Chief Ju stice  by the President on 16. 9. 99.

A lth o u g h  th e  C h ie f  J u s t ic e  h a s  b e e n  n a m ed  1st 
R espondent in all three applications, not one of the Petitioners 
alleges the l sl R espondent h im self h as been guilty of any 
executive or adm inistrative act w hich violated or w as about 
to violate any of their fundam ental rights.

C lea r ly , th e r e fo r e , th e re  is  no  c o m p la in t  o f an y  
in fr in g e m e n t o f  th e  fu n d a m e n ta l r ig h ts  o f an y  of the  
Petitioners, by any executive or adm inistrative act performed 
by the 1st Respondent. Thus, sim ply put, according to all three 
petitioners, th e only  violation  is the act of appointm ent itself, 
and th e  on ly  v iolator is the President.

That being the case, in term s of Rule 44(1) of the Suprem e 
Court Rules of 1990, the Petitioners m ust set out what the 
nature of the violation is, and how and in w hat m anner the 
violation they com plain of, took place. The burden, clearly, is 
on the Petitioners to estab lish  a prim a fa c ie  case, for the 
purpose of obtain ing leave to proceed. Have they discharged  
th is burden? Upon a consideration of all the material presented 
by the Petitioners, I th ink they have not.

It is  seen  that the Petitioners in both S.C. Applications 
8 9 8 /9 9 (F /R )  an d  9 0 2 /9 9 (F /R )  lodged com p la in ts under  
Section 42  of the Judicature Act w ith the former Chief Justice, 
against the 1st R espondent w hen he w as Attorney-General 
praying that he be disenrolled. Their grievance is  that while
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su c h  com p la in ts w ere p en d in g , th e  1st R esp on d en t w a s  
appointed Chief Ju stice  by the President. The Petitioners allege 
that su ch  act of the President w as im proper and arbitrary 
a n d  th a t  s u c h  a r b itr a r y  a p p o in tm e n t  v io la te d  th e ir  
fundam ental rights a s  aforesaid. I m u st add, that the Petitioner 
in S.C. Application 9 0 1 /9 9 (F /R ) a lso  b a ses  h im self on  the  
self-sam e section 42  com plaints aforem entioned, and harbours 
the sam e grievance.

The first question  that ar ises is  w hether it is open to the  
Petitioners to lodge com plaints w ith  the (then) Chief J u stice  
against the 1st R espondent under Section  42  of the Judicature  
Act ju s t  about a m onth  prior to the date he w as appointed  
C h ief J u s t ic e , and  th erea fter  c la im  a v io la tio n  of th e ir  
fu n d am en ta l righ ts after th e  P resid en t in  fact m ade the  
appointm ent, on the ground that the said appointm ents were 
m ade w hen the com plaints w ere pending.

In th is connection  it is  n ecessary  to m ention  that the  
Petitioner in S.C. Application 8 9 8 /9 9 (F /R ) filed h is com plaint 
against the 1st R espondent w ith  the (then) C hief J u stice  on
12. 8. 99  and that the Petitioner in  S.C. Application 9 0 2 /  
99(F/R ) filed h is com plaint aga in st the 1st R espondent on  
14. 8. 99 . The President appointed the 1st Respondent as Chief. 
Ju stice  on 16. 9. 99 , on  the retirem ent of the former C hief 
Justice .

It a lso  transpires that the “grievance” of the Petitioner in  
S.C. Application 8 9 8 /9 9 (F /R ) arose, w h en  he claim ed, during  
the hearing before u s, that the form er M inister of J u stice  and  
C onstitutional Affairs personally  hand ed  over to him , the  
confidential letter he had received from the 1st R espondent 
(when he w as Attorney-G eneral), in  reply to the inquiry m ade  
by h im  regard ing th e  a lle g a tio n s  o f  m isc o n d u c t a g a in st  
Mr. Lenin R atnayake, M agistrate, Baddegam a. This letter, 
(produced marked P6) w as dated 9. 9. 98 , and w as presum ably  
handed over to the said  Petitioner shortly thereafter. This vital 
letter (P6) w as the one u p on  w h ich  both  the com plaint dated
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12. 8. 9 9  against the 1st Respondent to the (then) Chief Justice, 
and the Fundam ental Rights Application No. 8 9 8 /9 9  dated  
14. 10. 9 9  were based. W hat is noteworthy is the fact that 
althou gh  th is  Petitioner received the letter (P6) either on  
9. 9. 9 8  or presum ably, shortly thereafter, (no date of actual 
receipt w as m entioned), he chose to wait for a period of eleven  
m onth s till 12. 8. 99  to com plain to the (then) Chief Justice  
against the 1st Respondent; th is too, in the context where the 
appointm ent of the 1st R espondent as Chief Ju stice  took place 
a m onth later, on  16. 9. 99.

It is  a lso  seen  that the “grievance” of the Petitioner in  
S.C. Application 9 0 2 /9 9 (F /R ) arose after he withdrew his  
Court o f A ppeal c a se s  on  3. 6. 9 6  after entering  into a 
settlem ent in  the District Court on 29. 5. 96 , and if he w as in 
fact aggrieved , he cou ld  h ave  com p la in ed  a g a in st  th e  
1st R espondent to the (then) Chief Ju stice  anytim e thereafter. 
He however chose to wait over three years till 14. 8. 99  to 
lodge h is  com plaint w ith the (then) Chief Justice; th is too, in 
the context where the appointm ent of the Is’ Respondent took 
place a m onth later, on  16. 9. 99 .

It is also noteworthy that the two Petitioners referred to 
above filed their com plaints in the Suprem e-C ourt under  
section  42  of the Judicature Act w ithin ju s t  three days of each  
other; one on  12. 8. 99  and the other on 14. 8. 99, and both  
would allege that by virtue of the fact that these two complaints 
were filed against the 1st R espondent and were thus pending, 
th e  P r e s id e n t  w a s  p r e c lu d e d  from  a p p o in t in g  th e  
1st R espondent a s  Chief Justice .

The juxtaposition  of the dates would show  am ong other 
th in g s, th at it w as sim ply im p ossib le  to have th ese  two 
com plaints inquired into and concluded within the short space 
of tim e left before the date of appointm ent of the Chief Justice. 
N e v e r th e le ss , th e  P etit io n ers  c la im  a v io la tio n  o f their  
fundam ental rights alleging that the President acted arbitrarily
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by appointing the 1st R espondent a s  C hief J u stice  w hile the  
two com plaints above m entioned w ere pending before the  
Suprem e Court.

Before going further, I m ight say  that, a s  far a s  the law on  
the m atter  is  con cern ed , th e  m ere fact th a t th ere  is  a 
discip lin ary  proceed ing p en d in g  a g a in st h im , w ould not  
constitute a bar to the promotion of an  officer or to h is receiving 
a higher appointm ent, provided he is  otherw ise qualified. 
However, if su ch  officer is su b seq u en tly  found guilty, he can  
be dealt w ith appropriately, depending on  the gravity o f the  
c h a rg es  a g a in s t  h im . T h is  o f  c o u r s e  is ,  b a se d  on  th e  
presum ption of innocence and on  the fact that su ch  officer 
has not been  found guilty a s  yet.

This view  is  set out in I.M. Raj B an du la  v. Lanka G eneral 
Trading Co. Ltd. e t  all6) in  w h ich  Fernando J . held, that the  
fact that there w as a d isciplinary inquiry pending against 
th e  o fficer in  q u e s t io n  for a lleg ed  m isa p p r o p r ia tio n  of 
Rs. 3 0 0 ,0 0 0 /- ,  w as no bar to h is  being prom oted to the post 
of A ssistan t Accountant,, a s  he had not been  found guilty, but 
that, if found guilty he would be dealt w ith.

Even fundam ental rights violators have b een  held not to 
be debarred from prom otion.

Thus, in SADMP G u n asekera  e t  a l v. Inspector-G eneral o f  
P olice  e t  a lm -w here p r o m o tio n s  to  p o s t s  o f  A s s is ta n t  
Superintendents of Police were in  issu e , it w as found that, 
the 14th and 19th R esp o n d en ts  had  b een  ordered to pay  
Rs. 2 5 0 0 /-  each  as com p en sation  for infringem ents of Article 
11 o f the C onstitution in  two separate Fundam ental Rights 
Applications filed against them  earlier.

My brother, G unasekera J ., having said  that the court 
orders against the 14th and 19th R espond en ts aforesaid could  
not be equated to convictions by C ourts o f Law, held that the



3 5 4 Sri Lanka Law Reports 12001/ I Sri UR.

said 14th and 19th Respondents were not disqualified from 
being promoted to the posts of A ssistant Superintendents of 
Police.

Thus, it seem s clear and I hold accordingly, that, the two 
disciplinary proceedings pending against the 1st Respondent 
in the Suprem e Court, certainly did not constitu te  a bar 
to h is being appointed Chief J u stice  by the President on 
16. 9. 99 . To hold otherwise would, 1 think, open the door to 
great mischief, for it would be the easiest thing for an interested 
party to forward a petition com plaining against som e officer, 
and th u s sim ply and effectively put a stop to his appointment, 
prom otion or extension  of service, or even to h is scholarship  
or trip abroad!

In any event, I m ust say that once com plaints under 
section 42  of the Judicature Act are made to the Chief Justice, 
they are in the sole charge of the Suprem e Court and the 
inquiries relating to them, together with all incidental matters, 
are strictly confidential. Therefore, once the Suprem e Court 
is seized of the matter, neither the com plainant nor anyone 
else has access  to inform ation as regards its progress.

As I have stated  above, in term s of Rule 44(1) of the 
Suprem e Court Rules of 1990, the burden is on the Petitioners 
to set out w hat the violation is and how and in w hat m anner 
the alleged violation of their fundam ental rights took place. 
W hat indeed the Petitioners say is, that the President acted 
arbitrarily in appointing 1st R espondent as Chief Justice. But, 
m erely m akin g  su c h  an  a llegation  is  not su ffic ien t. The 
petitioner m u st show  upon w hat evidence and upon what 
m ateria l th ey  m ak e th is  se r io u s  a lleg a tio n  a g a in st the  
President. However, we see that the m ost the Petitioners are 
able to say is that the President w as aware that there were 
two com plaints pending in the Suprem e Court against the 
1st R espondent at a tim e w hen  he w as Attorney-General, and 
that despite being th u s aware, the President w ent ahead and  
appointed him  C hief Ju stice .
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In the absence of anything else, th is seem s to be m ere  
speculation, for there is  neither evidence nor any other material 
to show  that the President w as in  fact aware as is  alleged by  
the Petitioners.

In any event, a s  I have se t ou t above, in asm u ch  as, all 
proceedings in respect o f su ch  com plaints are conducted  in  
the strictest confidence, the Petitioners have not succeeded  
in  sh ow in g  how  the P resid en t cou ld  have com e by th is  
information.

In any event, there is no m aterial before u s  to sh ow  that 
the P resid en t w a s  in form ed  o f  the e x is te n c e  o f  th e  two 
com plaints either, and so, in  the ab sen ce of m aterial to show  
that the President did in  fact know  of it, there is  no alternative  
but to presum e that sh e  did not.

In the result, in the ab sen ce o f any other m aterial, the  
only c ircu m stan ce  w e are left w ith  is  th at the President 
appointed the 1st R espondent a s  C hief Ju stice , being unaw are  
of the two com plaints that were pending against him . In th ese  
circum stances it does not seem  possib le  to conclude that the  
President had acted arbitrarily.

In S ilva  v. B an daranayake(su pra)  the allegation w as that 
the fundam ental rights o f the Petitioners were infringed by 
reason of the appointm ent of the 1st R espondent as a  Ju d ge of 
the Suprem e Court by the President, and a s  Fernando J . said,

“T he q u e stio n  th e n  is  w h eth e r  th e  P etitio n ers  have  
established , prim a fa c ie , that there w as no co-operation  
betw een the President and the C hief Ju stice . . . . W hile all 
four Petitioners m ake th ese  a llegations (that there w as no  
su ch  co-operation), they neither claim  personal know ledge  
of the facts nor sta te  the sou rces or grounds of their belief. 
They did not, in their p etition s or in  their su b m ission s, 
indicate any possib le  sou rce  or an y  m ean s o f estab lish in g  
th e s e  m a tte r s .” F e r n a n d o  J . a ls o  sa id , “w h ere  th e  
Petitioners have not only failed to estab lish , prim a fa c ie .
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the absence of the necessary co-operation, but have also  
fa iled  to in d ica te  how  th ey  p rop ose  to su p p ly  th at  
deficiency, it would be futile to grant leave to proceed in 
respect of the alleged infringem ent of their fundam ental 
rights under Article 14(l)(g) w hich they say resulted from 
that alleged w ant of co-operation.” Fernando J . went on 
to say , that, “the presum ption  that official acts were  
regularly performed, particularly at the level of the head  
of the Executive and the head of the Judiciary, cannot 
lightly be disregarded.”

T hus it appears, that in that case  w hat Ju stice  Fernando 
found w as that there w as no prospect whatsoever, that such  
evidence will be forthcom ing, and therefore, leave to proceed 
w as refused.

In the in stant applications, the situation is no different, 
and the position is that the Petitioners have not only failed to 
estab lish , prim a facie , that the President w as aware of the 
two pending com plaints against the 1st Respondent, under  
section  42  o f the Judicature Act, “but have also failed to 
indicate how they propose to supply that deficiency.”

They do not “claim  personal knowledge of the facts”, nor 
do they purport to suggest the “source or grounds for their 
belief.” T hus, there is no way of ascertain ing w hether the 
President knew  of the two com plaints or not.

The resu lting position is that there is no material before 
th is  Court to enable it to proceed any further with th ese  
applications.

T he P etition ers have therefore failed to presen t any  
m ateria l to sh ow  that the P resid en t acted  arbitrarily in  
appoin tin g  the 1st R espondent a s  C hief J u stice . In th ese  
circum stances, it would indeed be futile to proceed any further.

The Attorney-General stated that the third objection raised 
by him  flowed into another ground, v iz ., th at th e  P etitioner
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had no lo c u s  s ta n d i .  The questions he posed  were, w h at is  
the locus standi the Petitioners have, to have and m aintain  
these applications? How are the Petitioners affected by the  
appointm ent o f the 1st R espondent a s  C hief Ju stice?

The Attorney-G eneral cited the ca se  o f S o m a w a th ie  v. 
Weerasinghe’81 w hich  w as one where the Petitioner com plained  
of the infringem ent of the fundam ental rights under Articles 
11 and 13 o f the C onstitution. However, the com plaint w as  
not based  on  the violation of the Petitioner’s  ow n rights, but 
those o f her husband .

A m erasinghe J . held  (K ulatunga J . d issen tin g ) th at, 
“C onstrued in  th is way. Article 126(2) (of the Constitution) 
confers a  recognized position  on ly  upon th e  person  w hose  
fundam ental r ights are alleged  to  have b een  v io la ted , and
upon an  Attorney-at-Law acting on  beh alf o f su c h  a person. 
No other person  h a s  a right to apply to the Suprem e Court for 
relief or redress in  resp ect of the alleged  in fringem ent of 
fundam ental rights. The Petitioner is neither the person w hose  
fundam ental rights are alleged to have b een  infringed nor the  
Attom ey-at-Law  o f su ch  person. Therefore th e  P etition er  
has n o  lo c u s  s ta n d i  to  m ake th is  ap p lica tio n .”

In  th e  c o n c lu d in g  p a r a g r a p h  o f  h is  j u d g m e n t ,  
Am erasinghe J . said,

“Article 126(2) o f the C onstitution, construed  according  
to the ordinary, gram m atical, natural and p lain  m ean ing  
of its  language, gives a right of com plaint to  th e  person  
a ffected  or to h is  A ttorney-at-L aw , and to  n o  o th er  
person . That w as th e  in ten tion  of th e  m akers o f the  
C onstitution a s  expressed  in that Article. If it is believed  
to be inadequate and w orks injustice, the appeal m u st be 
to Parliam ent and not to th is Court.”

It m u st be pointed out that the significant w ords in Article 
126(2) are -
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“W here a person alleges that any such  fundam ental right 
or language right relatin g  to  su ch  person  h as been  
infringed or is  about to be infringed by executive or 
adm inistrative action. . (Em phasis mine).

An a ssessm en t of the situation clearly suggests that only 
“the person affected” by the executive or adm inistrative action  
is entitled to com plain under Article 126(2) of the Constitution.

T hus the im portant questions that need to be asked in 
th is context are, how  are the three Petitioners affected by the 
appointm ent of the 1st R espondent as Chief Ju stice  by the 
President, and w hat standing do the Petitioners have to bring 
these applications?

The A ttorney-G eneral subm itted  that in fundam ental 
rights applications, only those directly affected are the ones 
in respect of whom  an exclusive jurisdiction is exercised by 
the Suprem e Court, and added that in su ch  applications, the 
in terest h as been  narrowed down by Article 126(2) of the 
C onstitution, w h ich  in fact m akes it personal.

It appears that none of the Petitioners has locus standi 
for the reason that none of them  is affected by the act of the 
President as contem plated by Article 126(2) of the Constitution, 
and therefore none of them  is  entitled to com plain in these  
proceedings.

Then again, none o f the Petitioners had stated that he 
had any interest in the appointm ent of the Is' Respondent as 
C hief J u s t ic e , other th an  a s  a m em ber of the public. A 
com p arison  w as m ade w ith  the Indian concept of public  
in terest litigation, but it appeared that unlike our Article 
126(2), the term s of Article 32  of the Indian Constitution, allows 
any public spirited individual or association to file fundam ental 
rights applications. In Som aw athie v. W eerasinghe181 Kulatunga 
J, said that having regard to the express provisions of Article 
126(2) o f our C on stitu tion , our cou rts can n ot en terta in  
com plaints having the character of public interest petitions.
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It seem s, however that even in  su c h  litigation, the Petitioners 
had to show  som e direct in terest in  the relevant project or 
issu e. In any event, th is Court w as not dealing with any su ch  
public interest litigation.

While the position o f the Petitioners w as that their interest 
lay in  th e  general con cep t o f an  im partial ju d iciary , th e  
Petitioner in S. C. Application 9 0 1 /9 9 (F /R ) said  that being  
an Attorney-at Law, in  addition to an  infim gem ent o f h is rights 
under Article 12(1), h is fundam ental right to freedom of speech  
and expression (Article 14(l)(a)) and to h is freedom  to practice  
his profession (Article 14(l)(g)) had a lso  been  infringed by the  
appointm ent o f the 1st R espondent a s  C hief Ju stice , b ecau se  
of the allegations o f m oral turpitude against the C hief Ju stice . 
He however did not say  how  and in  w hat m anner th is w ould  
infringe h is right to freedom  of speech; nor did he say  how  
and in w hat m anner th is w ould infringe h is right to practise  
his profession in any court anyw here in the island. He indeed  
forgot that he w as in fact appearing before u s  in person, and  
m aking h is su b m ission s quite freely and untram m eled by any  
restrictions, real or fanciful. This Petitioner m ade no allegation  
w h a tso ev er  th a t an y o n e  a t a ll h ad  preven ted  h im  from  
practising h is profession, or ham pered h is practice in any  
way. He did not claim  either, to have been  a contender for the  
office to w hich the 1st R espondent w as appointed. T h us it 
seem s that he h a s neither b een  deprived of h is right to free 
speech  nor h is right to practise h is  profession, and therefore 
he is not entitled to any relief either under Article 14(l)(a) or 
under Article 14(l)(g). It m ight be relevant to m ention  at th is  
point that, in  h is petition, th is  Petitioner says that he is a 
sen ior jou rn a list, and th at he currently  fu n ction s a s  the  
D eputy Editor of the Sun day  T im es newspaper.

All three Petitioners claim  a violation of Article 12(1) of 
the C onstitution, but have not show n how  or in w hat m anner  
su ch  violation took place; neither do they disclose any m aterial 
show ing an  infringem ent of Article 12(1). They neither allege  
any discrim inatory treatm ent in relation to the l sl R espondent,



3 6 0 Sri Lanka Law Reports (2001] 1 Sri L.R.

nor do they  claim  that they have been  denied the equal 
protection of the law. The Petitioners are therefore not entitled  
to any relief under Article 12(1) either.

For the reasons set out above, I uphold the third objection 
raised by the Attorney-General and hold that there has been  
no violation of any of the fundam ental rights of any of the 
Petitioners. I also hold that in any event none of the Petitioners 
h a s locus s ta n d i to m ake these applications.

There is  one other m atter I w ish  to allude to, and that is  
that all three Petitioners in the three applications before u s  
claim ed a violation of Article 17 of the Constitution.

Article 17 o f the C onstitution sta tes a s  follows:

17. “Every person  shall be entitled  to  apply to the  
Supreme Court, as provided by Article 126, in respect 
of the infringem ent or im m inent infringem ent, by 
executive or adm inistrative action, of a fundam ental 
right to w hich su ch  person is  entitled to under the  
provisions th is Chapter/

The m arginal heading to Article 17 reads as follows:

“Remedy for the infringem ent of fundam ental rights 
by executive action .” (Em phasis mine).

A lth o u g h  th e  P e t it io n e r s  c la im ed  th a t th is  w a s  a 
fundam ental right, it appears that, a s  a plain reading of the 
plain words in Article 17 clearly show. Article 17 is only an  
enabling provision, albeit an  extrem ely important one, under 
w h ic h  a p erson  w h o se  fu n d a m en ta l righ ts “under th e  
provisions o f th is Chapter (viz.. Chapter III) have been  
violated, w as “entitled  to apply to the Suprem e Court” for 
relief. This position is m ade doubly clear by the marginal 
h e a d in g  w h ic h  e m p lo y s  th e  w o rd s , “R em edy for th e  
infringem ent of fundam ental rights. . . . ” (Em phasis mine).
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The A ttorn ey-G en eral agreed  w ith  th is  p o sitio n  and  
Mr. Abeysuriya, P. C., h im self subm itted that Articles 17 and  
126 vest the Suprem e Court w ith  the exclusive jurisd iction  to 
hear and determ ine any question  relating to infringem ents of 
fundam ental rights.

A s w e have se e n , th e  th ree  P etition ers in  th e  three  
applications before u s  have in no w ay been  prevented from  
applying to th is  Court, or from appearing and prosecuting  
their fundam ental rights applications. They have them selves  
been present in Court; have been  adequately represented by  
Counsel (one of them  being a President’s  Counsel), and have 
participated fully in  the proceedings throughout.

In the circum stances, I cannot see  how  they can  now  
complain that they have been prevented from either presenting  
their claim s or from prosecuting  them .

In any event, a lthough  the Petitioners claim  a violation of 
their fundam ental rights under Article 17 o f the C onstitution, 
no m aterial w as m ade available, a s  required by Rule 4 4  of the  
Suprem e Court R ules o f 1990, a s to w hat exactly the alleged  
violation w as, or w ho the alleged violator w as, or w hat the 
nature of the executive or adm inistrative action  w as, w hich  
caused  it.

For the above reason s, I have no hesitation  in holding  
that there is no su b stan ce or m erit in th is particular com plaint 
of the three Petitioners.

CONCLUSION

It m u st be em phasized  that in all three of the instant 
fundam ental rights applications, the Petitioners do not allege 
that the 1st R espondent w as guilty of any violation of any of 
their fundam ental rights. On the contrary, the only allegation  
m ade by all the Petitioners is  that it w as the President who  
h as violated their fundam enta l rights by her executive or
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adm inistrative act of appointing the 1st Respondent as Chief 
Justice .

However, a s  se t out above, the C onstitution itself gives 
the President im m unity  under Article 35(1) thereof, and  
therefore she cannot be brought before Court and called upon  
to answ er for her actions. Neither, in the context of the facts 
in  th e se  a p p lica tion s, can  her act of appoin tin g  the I s' 
R e sp o n d e n t  a s  C h ie f  J u s t ic e  be q u e s t io n e d  in th e se  
proceedings. Further, under Article 35(3), the Attorney-General 
cannot represent her in these cases  either. Therefore, under 
the law as it stands, we shall never know the why and the 
wherefore of th is appointm ent because it is only the President 
herself who know s the answ er to that question. At the sam e  
tim e, until that is  known, one cannot fault the President in 
any way, for the sim ple reason that she m ay well be possessed  
o f good and am ple rea so n s  for having appointed  the I s' 
R espondent to the post of Chief Justice.

In any event, assum ing, but not conceding that we can  
do so, even if th is Court holds that the President violated the 
fundam ental rights of the Petitioners, even then it will not, by 
itself, have the effect of removing the Chief Ju stice  from his  
post. He w ould still rem ain Chief Justice . The reason is  that 
the removal o f the Chief Ju stice  can be done in one way only, 
and that too, only under and in term s of Articles 107(2) and 
(3) of the C onstitution, becau se  the C onstitution itself says  
and the decided ca ses  cited above confirm, that that is the 
only w ay in w h ich  the C hief Ju stice  can be removed.

Therefore, however m uch  the Petitioners m ay desire it, 
th is Court, cannot go beyond its clear duty of proper and  
lawful construction  of the provisions of the Constitution, to 
stretch  the elasticity of its  language beyond perm issible limits 
under the gu ise of judicial interpretation, in order to accede  
to the request of the Petitioners to add yet another m ethod of 
removal from office of a Judge of the Suprem e Court or Court 
of Appeal, including the C hief Justice , lest it be held to be 
“a usurpation  of the function  w hich under the Constitution
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of th is country, is vested  in  the Legislature to the exclusion  of 
the Courts. ” Per Lord Diplock in  Jon es v. W rotham Park E sta te s  
Ltd!91 Therefore, the appeal by the Petitioners to' add another  
m ethod of removal o f Superior Court J u d ges m u st be m ade  
not to th is Court, b u t to Parliam ent.

To reiterate, w hat the Petitioners are ask ing th is Court to 
do is, in effect, to am end the C onstitution  by judicial action. 
This request we m u st unh esitatingly  decline.

This leads to a question of im portance, and that is w hether  
filing an  application for alleged violation of fundam ental rights 
w ould be the “appropriate p roceed in gs” for ach ieving  the  
objective of the Petitioners., viz., rem oval from office o f the  
C hief Ju stice?  My answ er w ould be a lacon ic “No”, for a s  se t  
out above, the only “appropriate proceedings” for th is purpose, 
w o u ld  b e  th o s e  u n d er  A r t ic le s  1 0 7 (2 )  a n d  (3) o f  th e  
C onstitution. If any individual can  challenge the President’s  
appointm ent o f the C hief J u stice  or any Judge o f the Superior  
Courts by w ay of any application  for alleged v io lations of 
fundam ental rights, th en  Article 3 5  will have no m eaning. 
One cannot invoke the lim ited fundam ental rights jurisd iction  
to achieve a purpose not contem plated therein. The Petitioners 
are therefore seek ing reliefs w h ich  are not available w ithin  
the am bit of, and w ithin  the special jurisd iction  of the lim ited  
fundam ental rights jurisd iction  a s  set out in the C onstitution  
itself; and a s  the A ttorney-G eneral rightly said, th is Court 
would itse lf be guilty o f an  uncon stitu tion al act if it were to 
grant the reliefs and declarations prayed for by the Petitioners. 
I would hold that th is Court, a s  se t out above, is pow erless to 
grant the reliefs and declaration s prayed for by the three  
Petitioners in th ese  proceedings.

The applications are m isconceived , and relief is  clearly  
not available in th ese  proceedings.

I n e e d  h ard ly  s t r e s s  th a t  ou r  C o n s t itu t io n  is  th e  
param ount law of the land, and that th is  Court h as a sacred  
duty and a solem n obligation to uphold the C onstitution. We
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w ould  therefore be fa ilin g  in  our duty of uph old ing  the  
C onstitution, and th u s the Rule of Law, if we were to accede 
to the request of the Petitioners and grant the reliefs prayed 
for, w ithout being clothed w ith the necessary  jurisdiction  
therefor. To act th u s w ithout jurisdiction would be a clear 
violation of the C onstitution itself. On the other hand, if this 
Court is to act strictly within the term s of, and intra vires the 
Constitution, u s  indeed learned Counsel for the Petitioners 
urged u s  to, then  the way we have in fact acted is precisely 
the way we m ust, viz., in holding that th is Court has no 
jurisdiction to remove the Chief Ju stice  from office.

W hilst considering the m atters before u s  objectively and 
im personally, and strictly in accordance with the law, I have 
given my anxious and very careful consideration to the three 
preliminary objections raised by the Attorney-General, and 
also to the helpful su b m ission s m ade by learned Counsel for 
all the Petitioners in that connection. 1 have also been at pains 
to analyse the relevant law and its applicability to the facts, 
and upon a consideration of the whole, for the reasons set 
out above, I would uphold the three preliminary objections 
raised by the Attorney-General, which objections apply to all 
three applications.

For the reasons set out above in detail in this order, taking 
into consideration all the facts and circum stances, inasm uch  
a s  it would clearly be futile to proceed any further in any of 
th ese  three applications, 1 refuse leave to proceed in each of 
th e  S. C. A p p lic a tio n s  8 9 8 / 9 9 ( F / R ) ,  9 0 1 / 9 9 ( F / R )  and  
9 0 2 /9 9 (F /R ) w ith costs .

P.R.P. PERERA, J , I agree.

SHIRANI BANDARANAYAKE J. agree.

D.P.S. GUNASEKERA, J . I agree.

AMEER ISMAIL, J . I agree.

Leave to proceed  refused.


