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f‘ A ureal  21 of 1955, w ith  A uultcation 82 

S . C . 3 1 — M . C. Colom bo, !),S!)!)

Confession—Biyht of Crown to cross-examine licensed on it— Evidence Ordinance, 
s. 2-5.

Penal Code—Section 29-J— Proviso 1 to Exception 1— Burden of proof— Evidence 
Ordinance, ss. 103, 10S.

(1) It is contrary to tho provisions of section 25 of the Evidence Ordinance 
to crossexnmino nn accused person on vh.vt are, in effect, the  contents of a 
confessional statem ent made by him to tho Police.

In  a prosecution for m urder the accused gave ovidcnco and sought to  bring 
his caso within Exception 1 to section 2!)4 of tho Penal Codo which provides 
that culpablo homicide is not murder if tho offender whilst deprived of tho 
power of self-control by grave ami sudden provocation causes tho death of tho 
person who gnvo tho provocation. His story was th a t tho deceased insulted 
and humiliated him to such an extent tha t ho completely lost his self-control 
and did not know w hat ho did thereafter. He sta ted  tlia t a fter killing tho 
deceased ho went to  tho l ’olico Station and gavo himself up. In  cross-examina­
tion ho answered in tho nfltrmativo a  question whether ho had  sta ted  to a  single 
police o/licor tha t he was insulted by the deceased. Further, after the close
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o f tho defence, (ho prosecuting Counsel moved to  call in  rebutta l tho police 
officer to  -whom the accused alleged he had  made the statement, and  tho tria l 
Judge disallowed the application. ,

Held, th a t the question p u t to  tho accused in  cross-examination coupled w ith 
the opplication mado by the prosecuting Counsel, in the presence of tho Ju ry , 
to  lead evidence in  rebutta l am ounted to  a  contravention of section 25 c f  the 
Evidence Ordinance.

(2) Exception 1 to  section 294 of th e  Penal Code is subject to (He proviso :

“ T hat the provocation is n o t sought or voluntarily provoked as an  excuse 
for killing or doing harm  to any  person. ”

Held, th a t the proviso itself is p a r t  of tho Exception and the ex ten t o f the 
burden on the Crown on the proviso is tho same as and no higher th an  th a t 
resting on an accused person who claims tho benefit of the Exception to  which 
section 105 of the Evidence Ordinanco applies.

Held further, th a t where the evidence led for the defence requires a  direction 
to the jury th a t the burden is on tho Crown to bring itself within tho proviso,, 
the  failure so to direct am ounts to  a  misdirection.

A . . .X J iP P E A L , w ith  a p p lica tion  for  le a v e  to  appeal, aga in st a  co n v ic tio n  
in  a  tr ia l before th o  Suprem o C ourt.

. C o lv in  R . d e  S ilva-, w ith  R a y a  V ilh a n a g e  and  G . F .  S e th u k a  va le r , for  
th e  accused  appellant.

A n a n d a  P e re ira , Crown C ounsel, for th o  A t torn cy-G oner al.

C u r. a d v . v u lt .

M ay 31, 1955. Pt'LLE, J .—

Tho appellant w as co n v ic ted  on  th e  charge th a t  h e  d id  o n  th o  6 th  
O ctober, 1954, com m it m urder b y  cau sin g  th e  death  o f  ono M arlene  
L u d ow yk e and w as sen ten ced  to  d ea th . There can be no d o u b t, in d eed , 
i t  is  ad m itted  b y  th e  ap p e lla n t, th a t  on th e  even ing  o f  th e  6 th  O ctober, 
h o in flicted  w ith  a  p o in ted  k n ife  a s m an y  as n ine stab  w oun ds on  th e  
d eceased  w hich cu m u la tiv e ly  w ere n ecessar ily  fata l. T h e ev id en ce  
ca lled  for th e  p rosecu tion  le ft  n o  room  for doub t th a t  un less th o  ap p e llan t  
cou ld  prove th e  ex is te n c e  o f  m itig a to r y  circum stances th e  ju r y  h a d  n o  
a ltern a tive  but to  co n v ic t h im  o f  m urder.

T he appellant g a v e  ev id e n ce  an d  so u g h t to  bring h is  case w ith in  
E x cep tio n  1 to section  294  o f  th e  P en a l Codo w hich provides th a t  cu lpable  
h om icid e is  n o t m urder i f  th o  offender w h ilst deprived  o f  tho pow er o f  
self-control b y  grave an d  su d d en  p rov oca tion  causes tho d ea th  o f  th e  
p erson  w ho gavo  th o  p ro v o ca tio n . S ta ted  sh ortly , th e  a p p e lla n t's  
s to r y  w as th a t th o  d eceased  in su lte d  an d  h um ilia ted  h im  to  su ch  an  o x ten t  
th a t  h e  com pletely  lo st  h is  se lf-con tro l and  d id  n o t k n o w  w h a t  h o  d id  
thereafter.

The first point taken on behalf of the appellant is that tho learned 
Commissioner permitted the Crown, contrary to. the provisions o f  
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. sec tio n  25 o f  the E v id en ce O rdinance, to  cross-exam ine th e  ap p ellan t on  
•what were, in  effect, th e  co n ten ts  o f  a  confessional sta tem en t m ade b y  h im  
t o  th e  Police. In  th e  course o f  h is  evidence in  cross-exam in ation  th e  
appellant, after h e h a d  rep ea ted  w h a t h e  had  sta ted  in  th e  course o f  h is  
exam ination  in  chief, n a m ely , th a t  a fter killing the deceased  h e  w en t to  
th e  P olice S tation  and  g a v e  h im s e lf  up , was questioned a s fo llow s :

“  Q : D id  you  te ll a  sin g le  P o lic e  Officer th a t th e  deceased  h ad  in su lted  
you  in  th is  w a y  ?

“  A  : Y es, to  Mr. N a th a n . I  to ld  h im  th a t th is girl h ad  in su lte d  m e 
very badly  a t  th e  w e ll an d  a lso  th a t she sp a t a t  m e a t  th e  w ell.

“  Q  : I  am g ivin g you  a  ch an ce o f  th inking it  over because Mr. N a th a n  
can be called a s a  w itn e ss  ?

“  A  : I  told  him . "

T h e  cross-exam ination p roceed ed  and  a t  the end o f th e  re -exam in ation  
th e  appellant’s  counsel c lo sed  th e  defence. W hereupon, in  the p re sen ce  
o f  the ju r y ,  th e  p rosecu tin g  cou n sel m oved to  call Mr. N a th a n  to  g iv e  
ev id en ce in  rebuttal. T h ese proceed in gs are recorded as fo llow s :

“ C row n C o u n se l: I  m o v e  under section  237 to  call In sp ecto r  N a th a n  
in  rebuttal. T h a t is  a  m a tter  w hich I  specifically cross-exam in ed  
th e  w itness on. I t  arose, I  su bm it, in  circum stances w h ich  en title  
m e to  lead ev id ence in  reb u tta l.

“  C o u r t: T h at is w ith  regard  to  w hat ?

•' C row n  C o u n s e l: T h e a ccu sed ’s statem ent th a t lie  to k l th e  
In spector that th e  d eceased  girl had insulted  h im  and  sp a t a t  h im  
w hen  near the w ell. ”

■ A t  this stage, on  th e  su g g estio n  o f  counsel for th e  ap pellan t, th e  ju ry  
retired  and the argum ent w a s  co n tinu ed  at the end o f  w inch  i t  w as ruled  
th a t  th e  prosecution  w as n o t  en titlo d  to  call the In spector to  con trad ict 
th e  appellant.

I t  is  m anifest, w hen o n e  h a s  regard to  th e  s ta te  o f  tjio  ev id en ce a t  
th e  p o in t o f  tim e w hen  th o  a p p ellan t was asked w hethor h o  s ta te d  to  a  
s in g le  police officer th a t  h o  w a s  in su lted  b y  th e  deceased, th o  ju ry  m u st  
h a v o  received th e  im pression  th a t  th o  Crown was seek ing to  p rove  th a t  
th e  appellant, in  th e  course o f  a  narrative in  which h e  a d m itted  to  tho  
P o lic e  th a t ho  k illed  th e  d eceased , d id  not stato  th e  circum stances o f  
m itiga tion  on w hich  h o  re lied  a t  th e  trial to  avoid  a verd ict o f  m urder. 
I t  is  true th a t th e  p rosecu tion  d id  n o t in  term s prove th o  con fession  as  
w as dono in  B e x  v . S e y a d u  1 b u t  th a t  is  n o t essen tia l in  order t o  g ivo  
e ffec t to  tho prohibition  con ta in ed  in  section  25 o f tho  E v id en ce  O rdinance. 
I n  R eg . v . O b iya s A p p u h a m y  2 ev idence w as led to  th e  effect th a t  th e  
prisoner volunteered a  s ta te m e n t  to  a polico officer, w h o , th ereup on , 
im m ed ia te ly  handcuffed  h im  a n d  to o k  him  to  th e  sccno o f  tho offonce.

1 (1951) 53 N . L . R . 251. * (1952) 5 1 N . L . R . 32.
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TJio Court o f  C rim inal A p p ea l h e ld  th a t evidence w a s  in a d m issib le  on  
th o  ground th a t, i f  i t  h a d  b een  accep ted , i t  w ould  h a v e  le d  to  th e  inference  
th a t  tho  prisoner h a d  m a d e a  confession  to  a p olice officer.

In  th e  presen t case , a lth ou gh  th o  P olice Officer to  w h om  th e  appellan t  
niado a s ta tem en t w a s n o t  a llow ed  to  bo called, y e t  from  w h a t w a s said  
b y  th e  p rosecu tin g  cou n sel during th e  cross-exam ination— " l  am  g iv in g  
y o u  a  chance o f  th in k in g  i t  over  because Mr. N a th a n  can  b e  called  as  
a  wi tness ”— an d  a t  th e  t im e  h e  m oved  to  lead th e  ev id en ce  o f  M r. N a th a n  
in  rebuttal, th e  ju r y  m a y  w e ll h a v e  com e to  th e  con clusion , esp ecia lly  
in  th e  absence o f  a  cau tion  b y  tho  tr ia l judge, th a t  th e  ap p e lla n t’s sto ry  
in  m itigation  o f  th e  crim e com m itted  b y  him  ou gh t n o t to  bo believed . 
V iew ed in  th is  lig h t  th e  presen t case is  hard ly d istin g u ish a b le  from  
K in g  v. K a lu , B a n d a 1. T h e  observations o f  L ascelles , C. J . ,  a t  p . 420  
are particu larly  a p p o site  :

“ For so far a s th e  p ro b a tiv e  effect o f  the ev idence is  concerned , there! 
is  little  d ifference b etw een  a  p o lice  officer g iv in g  th e  p articu lars o f  a  
sta tem en t w hich  is  in co n s is ten t w ith  tho  defenco an d  h is  s ta tin g  in  
general term s th a t  th o  accu sed , in  h is  sta tem ent to  h im , d id  n o t m en tion  
th e  defence w h ich  h o  a fterw ards se t  up. T he ev id en ce in  e ith er  case 
te lls  h oavily  a g a in st th e  accused . In  m any cases i t  w ill tu rn  tho scale  
aga in st h im . ”

In  our op in ion  th e  ap jie llan t succeeds on  th e  su b m issio n  th a t  th e  
q uestions p u t to  h im  in  cross-exam ination  to  w hich  e x c ep tio n  h a s  boen 
tak en  coupled  w ith  w h a t w a s sa id  b y  Counsel w hen  h o  m o v ed , in  the  
presence o f  th o  ju ry , t o  lead  ev idence in  rebuttal, am o u n ted  to  a contra­
v en tion  o f  sectio n  25  o f  th e  E v id en ce Ordinance.

T he second  p o in t  ta k en  on  b eh a lf o f  the ap pellan t arises o u t o f  an  
alleged n on-d irection  a s  to  th e  p a rty  on  w hom  lie s  th e  b urden  o f  proving  
th e  m atters con ta in ed  in  th e  first proviso to  E x cep tio n  1 an d  th e  e x te n t  
o f  that burden. S ectio n  294  s ta te s  th a t  E xcep tion  1 i s  su b jec t to  the  
proviso,

“ T hat th e  p ro v o ca tio n  is  n o t sou ght or v o lu n tarily  p rovok ed  a s an  
excuse for k illin g  or d o in g  harm  to an y  person. ”

There were b road ly  sp eak in g  three m ajor facts on  w h ich  th e  prosecution  
w as able to  r e ly  in  order to  prove th a t when th o  a p p e lla n t w on t to  the  
h ou se  o f  th e  d eceased  h e  had  a lread y form ed th e  in te n tio n  o f  k illin g  her  
an d  p u ttin g  a n  en d  to  h is  ow n  life.

T he ap pellan t h a d  cau se to  resen t th e  con d uct o f  th e  d eceased  in  
transferring h er  a ffection s to  one Ivor  M artinez a fter  en cou ragin g  the  
a p p ellan t to  b e lio v e  th a t  sh e  w ou ld  m arry h im . S eco n d ly , on  th o  d ay  
in  q uestion, ho p a id  a v is i t  t o  th o  house o f  th o  d ecea sed  arm ed w ith  a, 
dangerous le th a l w eap on  w h ich  w as actu a lly  u sed  in  k illin g  h er, and  
th irdly , in  th o  le t te r  P 2  h e  h ad  so t dow n h is  a lleged  g r iev a n ce s  again st  
th o  doceased an d  v ir tu a lly  pronounced  a sen ten ce o f  d ea th  a g a in st her.

1 (1912) 15 N . L. R . i n .
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T h e  p osition  taken up b y  th e  a p p e lla n t w as th a t a t th e  tim e ho w ent’ t o  
t h e  h ou se  o f  th e  deceased h e d id  n o t  have th e  slightest in ten tion  o f  
k illin g  her and th a t th e  le tter  w a s  m ea n t m erely to  frighten her. ’ A d m it-  
t e d ly  tho  appellant w as in  th e  h o u se  for a considerable time,’ from
1 .3 0  p .m . t i l l  about 4 p .m ., w hen  th o  stabbing "occurred. H e  returned  
a  p a ir  o f  ear stud s belonging to  th o  w itn ess Miss M. C. K lyn , then  liv in g  
in  t h e  sam e house as th e  deceased . T ho pair o f  ear studs had by  m istake' 
b een  le ft  behind b y  M s s  K ly n .o n  a  v is it  to  the house o f th e  appellan t  
th e  p rev ious evening. T he ap pellan t sta ted  in evidence th a t th e  d eceased  
th r ew  a cup o f  tea  a t  h im  an d  th a t  later when ho attem pted  to  sp eak  
to  her in  th o  corridor o f  the houso  sh e  burnt him  with an iron w hich s h e 1 
w a s  carrying. On neither occasion  d id  he do anything in  retaliation . 
T h e le tter  P 2  w as delivered to  th e  deceased  after she had finished w ash in g  
h er f a c e ’ a t  th e  well preparatory t o  attending a service at Church.' 
A ccord ing  to  th e  appellant w hen  sh e  had  read tho letter h a lf w a y  she' 
tu r n ed  to  run aw ay w ith  i t  and  h o  asked  her to  return it  le st  i f  i t  fe ll 
in to  th e  hands o f th e  P olice h e  w ould  h ave to  go to  jail. There w as in  
th e  ev id en ce called for th e  p rosecu tion  support for th e  sta tem en t o f t h e  
a p p ellan t th a t  ho w as burnt in  t h e  arm  and th a t after h e delivered  th e  
le tte r  P 2  to  th e  deceased h e  req u ested  her to return it  for fear th a t  h e  
m ig h t  fa ll in to  trouble.

I n  th e  earlier portions o f  th e  su m m in g  up the trial Judge exp la in ed  
t o  th e  ju ry  th e  exten t o f  th e  burden  resting on an accused person w h o  
se ek s  to  a v a il h im self o f  E x cep tio n  1. H e did not then  refer to. th e  first, 
p rov iso  to  th e  E xception. H a v in g  review ed  tho evidence in  considerable  
d e ta il h e  again  referred to  th e  E x c ep tio n  but th is  tim e he added th a t  i t  
w as su bject to  th e  proviso w h ich  h e  then  read out and continued h is  
ch arge as fo llo w s :

“ E v e n  i f  th e  deceased u sed  th o se  w ords and they  am ounted to  gra v e  
an d  su dd en  provocation , and  ev en  i f  'the accused w as deprived o f  th e  
p ow er o f  self-control, s t ill i f  y o u  find  th a t th a t provocation had  b een  
so u g h t b y  th o  accused or vo lu n ta r ily  provoked as an excuse for k illin g  
or d oing  harm  to  an y  person, th e n  th o  accused cannot have tho  benefit 
o f  th is  E xcep tion , th a t  is , h is  offence cannot be reduced from m urder 
t o  cu lpable hom icide n ot am oun ting  to  murder.

“ T here, again, you  w ill h ave to  consider h is letter. Consider th a t  
paragraph  which I  read to  you  earlier, ‘ Tho moro I  sco you  the m ore  
y o u  appear in  m y  eyes an  ob ject o f  contem pt. ’ The accused sa y s  h e  
d id  n o t  m ean  all th is , but h e  g a v e  th e  le tter  to  th is  girl, and i f  tho g ir l 
read  th is  and  i f  sho used th o se  w ord s, th e  question is  i f  there w as a n y  
p ro v o ca tio n  w hether th a t  p ro v o ca tio n  w as sought b y  tho  accused  or  
v o lu n ta r ily  provoked b y  tho. accused . B y  voluntarily  is  m eant th is  :
‘ A  porson  is  said  to  cause an e ffec t vo lu ntarily  when h e causes i t  b y  
m ea n s w h ereby  h e in tended  to  causo  it ,  b y  m eans which at tho t im e  o f  
em p lo y in g  th o se  m eans ho know  or h a d  reason to  believe to  bo lik e ly  

to  cau se it . ’

“  T h e  accused  h as w ritten  th is  le t te r  and  given  it  to  th is girl to  read  
it , b u t  lie  to ld  you he did n o t  in ten d  a ll th is. Are you go.mg to  beh ove
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a l l  th is  ? A ga in , i f  t h is  w a s  go in g  to  bring ab out som e so r t  o f  reaction  
b n  th e  girl can  y o u  s a y  th a t  th e  accused  d id  h o t k n o w  t h a t  th a t  sort  
o f  reaction w ou ld  be- lik e ly  to  resu lt or n ot, or can  y o u  s a y  h e  h ad  no  
reason  to  believe th a t  th a t  w ould  resu lt ? ”

I t  w as con ten ded  on  b eh a lf  o f  th e  appellant th a t it  w a s  th e  d u ty  o f  th e  
tr ia l  Judge to  h a v e  d irected  th e  ju ry  th a t the burden w a s o n  th e  G row n  
t o  prove th e  fa c ts  n e c e s s a iy  for th e  application  o f  th e  p ro v iso  an d  th a t  
th a t  burden cou ld  o n ly  b e  d ischarged b y  proof o f  th o se  fa c ts  beyond  
a ll reasonablo d o u b t. L earned  C ounsel on  both  sid es h a v e  to ld  u s  th a t  
th e y  have n o t b een  a b le  to  find a n y  d iscussion  o f  th is  to p ic  in  a n y  te x t  
book or decided case. W e h a v e , therefore, in th e  absence o f  a n y  gu idance, 

t o  apply  th e  ord in ary  ru le  enunciated  in  se c t io n  103 o f  th e  E v iden ce  
' Ordinance th a t  th e  burden  o f  p roo f as to  an y  particular fa c t  lie s  o n  th a t  

person w ho w ish es th e  cou rt to  believe in its  ex isten ce. IWe h o ld  th a t  
•once an accused p erson  h a s  adduced  evidence w hich , i f  b e liev ed , w ould  
en title  him  to  a sk  for  a  v erd ict o f  culpable hom icide n o t am o u n tin g  to  
m urder under E x c ep tio n  1 (road w ithou t th e  provisos), h o can b e deprived  
o f  th a t verdict o n ly  upon  proof, th e  burden being on th e  Crown, o f  p o s it iv e  
averm en ts w hich  w o u ld  ju s t ify  th e  application o f  the p rov iso . There 
is  no burden on  an  accu sed  person to  prove th e  absence  o f  c ircum stances  
th a t  w ould render th e  prov iso  inapplicable. W e are fortified  in  th is  
v iew  b y  a con sid eration  o f  th e  second  and third provisos. W e are unablo  
to  accept th e  su b m iss io n  th a t  th e  C ro w n  has to  p r o v e  b eyon d  reasonable  
■doubt th e  fa c ts  n ece ssa ry  for th e  application o f  th e  p ro v iso , because  
p roo f o f  th a t h igh  stan d ard  is  on ly  required o f  th e  in gred ien ts  w hich  
con stitu te  p r im a  fa c ie  th e  offence o f  murder. T he p rov iso  it s e l f  is  part 

•of the E xception  an d  th e  e x te n t  o f  th e  burden on th e  Crown o n  th e  proviso  
is  th e  sam e as an d  n o  h igh er th a n  th a t resting on an  accu sed  p erson  who  
■claims th e  benefit o f  th e  E x cep tio n  to  which section  105 o f  t h e  E v id en ce  
Ordinance applies.

In  our opinion th e  ev id en ce, especia lly  th a t o f  the ap p e llan t, required  
a direction to  th e  ju r y  th a t  th e  burden w as on th e  Crown to  bring itse lf  
w ithin  th e  first p ro v iso . T h e failure so  to  direct am ou n ted  to  a m is­
direction.

T he result o f  th e  im proper questioning o f  th e  appollant in  regard to  
w h a t h e is alleged  n o t  to  h avo  to ld  tho  Police and th e  n on -d irectio n  to  
w hich wo h ave ju s t  ad v erted  w ould  com pel us to se t asid e th e  con viction  
an d  sentence, u n less w e  a c t  under th e  proviso to  sectio n  5 ( 1 )  o f  th e  
Court o f  Crim inal A p p ea l O rdinance, N o. 23 o f  1938, a n d  d ism iss  th e  
appeal. T he Crow n argues th a t th is  is  a  proper case for  a p p ly in g  th e  
proviso  and d ism issin g  th e  appeal and  th e  appellant ask s u s  to  a lter th e  
con viction  to  on e o f  cu lp ab le  hom icide n o t am ounting t o  m urder. W o 

•aro unable to  acced e to  e ith er  roquest. U pon a  con sid eration  o f  th e  
en tire ty  o f  th e  ad m iss ib le  ev id en ce w e cannot say  in  th e  w ords o f  V iscou n t  
S im on  in  S tir la n d  v . D ire c to r  o f  P u b lic  P ro se c u tio n s1 th a t  “ a  reasonable  
jury , after being  p rop er ly  d irected  w ould, on th e  ev id en ce  properly  
adm issible, w ith o u t d o u b t con v ic t. ” On th e  other hand  th e  fa c t  th a t  

"the appellant w en t t o  th e  h ou se  o f  th e  deceased sp ec ia lly  arm ed  w ith  a

1 (1944) A . C. 315.



106 GRATIAEN, J .— M arlin Fernando v. Elizabeth Fernando

k n ife  after p u ttin g  d ow n  in  w ritin g  th a t  h is  in ten tion  w as t o .t o  k ill th e  
decoased  and  t h a t  M iss K ly n , w ho  m u st b e regarded a s a  d isin terested  
w itn ess , w as unab le to  sp eak  to  a n y  abuse or in su lt or other p rovoca tive  
a c t  on  th o  part o f  th e  d eceased  im m ed ia te ly  preceding th e  a tta c k  o n  her  
an d  a lso  the num ber an d  se v e r ity  o f  th e  in juries in flicted  are sufficient 
groun ds for d irecting a now  tria l.

A ccord ingly  w e s e t  a sid e  t h e  con v iction  and sentence and  d irect a  n ew  
tr ia l.

S e n t back f o r  a  n e w  tr ia l.


