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Rape—Consent of complainant—Burden of proof—Misdirection.
Where in a charge of rape the presiding Judge directed the ja r ; as 

follows:—
"  Tou must be satisfied by the balance of evidence with his story 

that he had intercourse with the consent of the complainant.”
Held, that there was a misdirection of law as. it places the harden of 

proving that be had intercourse with the consent of the complainant on 
the accused.

1 . L. R. 21 Cal. 19.
• 30 N . L. R. 78.
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In  a case o f  rape the burden on  the prosecution  is to prove first o f all 
th at the accused  has had sexual intercourse w ith  the com plainant, and, 
secondly , w hen the com pla inant is over the age o f consent, that such 
intercourse took  place w ith ou t her consent. On page 6 o f  the charge 
the learned Ju dge has told  the ju ry  as fo llow s : “  Y ou  m ust be satisfied
b y  the balance o f  ev idence with his story that he had intercourse w ith 
the consent o f  the com pla in an t ’ . T h is passage places the burden o f
proving that he had intercourse w ith the consent o f  the com plainant on
the accused. T hat is clearly  a m isdirection . W e  have been referred b y  
M r. G unasekera to  various passages in the sum m ing-up w hich go to show  
that the burden  is correctly  p la ced  on the prosecution . T hose passages, 
in our opin ion , are n ot specific enough Jfco m in im ize the effect possib ly  on 
the m inds o f the jury  o f  the passage on  page six. One o f the passages 
referred to  by  M r. G unasekera is on  page 24 and is as fo llow s : “  T he 
question  is, do you  believe the version o f the incident as deposed to by  
the girl in the w itness-box  ? A fter m aking due allow ance for the con tra ­
d iction s  pointed ou t to you  by C ounsel for the defence, do you  accept
her story  or not ? I f  you  do n ot a ccep t h er  story, then you  will acqu it
the accused ” . T h at passage does n ot m ake it clear to the jury that th e 
burden w as on the prosecution  to  prove beyond all reasonable doubt 
that the in tercourse took p lace w ith ou t her consent. On page 25 
M r. G unasekera has invited  our attention  to  this passage: "  N ow  it is
adm itted that the accused w ent to  the house on  the day in question  and 
had conn ection  w ith  th is g irl; the on ly question  is w hether it w as forcib le  
or n ot ” . There again there is no statem en t that the onus o f proving 
that it was forcib le  rests on  the prosecution . T hen  again, on  page 27 
o f the charge M r. G unasekera has invited  our attention  to  the follow ing 
passage: “  I f , on  the other hand, you  do n ot a ccept the story of the girl,
or, if you  find that there is a reasonable dou bt about the truth o f  the 
prosecution  case, then you  will acqu it the accused ” . W ith  regard to 
this passage, w e think that the d irection  w ith  regard to the onus o f  proof 
w as n ot specific on  this question  o f w hether intercourse took  p lace w ith 
the consent o f the com pla in ant.

In  these circum stances w e are o f  opinion that the conviction  can not 
stand. T h e only question  that rem ains is  w hether there should be a fresh 
trial. T he corroboration  adduced  by the C row n w as extrem ely  slender. 
M oreover, the con d u ct o f the com pla in an t after intercourse had taken 
p la ce  is open  to  such  criticism  as throw s som e d ou bt on  her veracity . W e  
therefore m ake no order w ith regard to  a new  trial.

S et aside.


