
102 Rabbia Umma v. Noordeen.

1939 P r e s e n t : Keunem an and W ijeyew ardene JJ.

R A B B IA  U M M A  v. N O O R D E E N  et al.

32— D. C. C olom bo, 9,327.

R eceiver— Application made to  protect interest of plaintiff—Object of 
appointing receiver— Protection  of property— Dejendant in possession— 
Civil Procedure Code, s. 671.
Where, in an action for the recovery of a half share of the rents and 

profits of certain premises, the plaintiff applied for the appointment of a 
receiver under section 671 of the Civil Procedure Code,—

Held, that the plaintiff was not entitled to have a receiver appointed 
to protect his pecuniary interests.

A receiver is appointed for the protection of the property itself.
Where a right is asserted to property in the possession of a defendant 

claiming to hold under a legal title, a Court will not interfere with the 
possession by appointing a receiver unless a very strong case is made out.

r n H I S  w as an action instituted by the plaintiffs to recover a sum of 
1  R S. 2,600 and Rs. 200 per month, being half share of the rents 

and profits of certain premises in the Second Cross street, Pettah. On  
the same day as the plaint the plaintiffs filed petition and affidavit
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praying fo r  the appointment o f a receiver fo r  the custody, m anagem ent 
and preservation of the rents, the subject-m atter o f the action. The  
learned District Judge a llow ed the application.

H . V . P erera , K .C . (w ith  him  F. A . T issevera sin gh e, L . A . R ajapakse, 
and P. T hiagara jah ), fo r  d efend an t, appellan t.— A  receiver is not appointed  
in an action of this kind. The learned District Judge misdirected 
him self on the facts. N o  interlocutory order has been entered in the 
partition action which is pending.

The District Judge w as asked to use his discretion. H e  exercised that 
discretion w rongly  w here he based his finding on w ron g  facts.

The plaintiffs should definitely prove that under section 671 o f the 
Civil Procedure Code they had established a prim d fa c ie  right to or 
interest in the premises. They have failed  to do so.

The defendants are in possession o f the property and their possession 
should not be disturbed.

A  receiver can only be appointed fo r the restoration, preservation, 
better custody, or m anagem ent o f any property. This necessity has not 
arisen. (C orb et v . T he C ey lo n  Co., Ltd.'

Appointm ent o f a receiver w ou ld  be to prejudge the case and prejudice  
the defendants (S eyadoris  v . H en d rick ').

N . E. W eerasooria , K .C . (w ith  him  C. E. S. P ere ra  and D od w ell  
G oon ew a rd en e ) , fo r plaintiff, respondent.— Receivers are appointed fo r the 
better m anagem ent of property— Section 671 o f the C iv il P rocedure Code. 
It is true the District Judge has misstated a fact, nam ely, the entering  
of an interlocutory order. There is sufficient evidence on record apart 
from  this to appoint a receiver.

Once the District Judge has used his discretion that should not be 
interfered w ith  lightly.

The defendants are collecting rents due to us. The decision in the 
Partition case depends on the construction of a w ill. There is a fidei 
com m issum .

In  S id esw ari D ab i v. Abhey'eswari D ab i3 a receiver w as appointed 
when an appropriate case w as m ade out.

Cur. adv. vult.
A p ril 4, 1939. K e u n e m a n  J.—

The plaintiffs in this action alleged that one M eera  N eina w as  the 
original ow ner o f premises No. 32, now  Nos. 94, 96, and 98 in Second  
Cross street, Pettah, Colom bo; that M eera N ein a  b y  last w ill, dated  
January 7, 1891, gifted the said premises to his daughter Pitcham al, 
subject to certain conditions, and that the said Pitcham al becam e entitled  
to the property on the death of M eera N ain a  subject to the said conditions, 
and that on the death of the said Pitcham al, A b d u l C ader and A b d u l  
Raoof succeeded to the title in v irtue o f the conditions in the last w ill, 
and that A bd u l Cader had conveyed his h a lf share o f the prem ises to the 

three plaintiffs.
They further alleged that the ■ defendant’s, husband had  induced the  

said Pitcham al to execute a deed o f gift in his favour o f the prem ises 
in question and had in turn gifted the prem ises to the defendant, but

1 4 S . C. C. 143. 1 2 C .L .  R . 167. 3 I .  L . R . IS  Cal. 81S.
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stated that these deeds conveyed no title to the defendant. They stated 
that the defendant had appropriated th/> entire rents and profits of the 
premises, and prayed for judgm ent in the sum of Rs. 2,600 to date of 
action, and Rs. 200 a month thereafter.

It is to be noted that the plaintiffs, though they set out their title 
did not ask for a decree declaring that they are entitled to a half share 
of the premises. They m erely sued for a half share o f the mesne profits.

It has, however, transpired in the course of these proceedings that the 
present plaintiffs, and, the defendant and certain other parties are parties 
to a partition action, D. C. Colombo, No. 1,073, relating to the same 
premises. This action is now  pending.

On the same day as the plaint, the plaintiffs filed petition and affidavit 
praying for the appointment of a receiver for the custody, management 
and preservation of the rents, the subject-matter of the action. The
defendants filed a statement of objections. A t  the inquiry the learned
District Judge allowed the application of the plaintiffs and directed 
that a receiver be appointed to receive and collect one-half of the rents 
and profits from  the premises. From  this order the defendant now  
appeals.

T he  learned District Judge addressed him self to section 671 of the 
C iv il Procedure Code. The first matter for consideration w as whether 
the plaintiffs had “ established a prim  & facie right to or interest in ”
the premises. In  dealing w ith this point, the District Judge held that
the interlocutory decree in the partition action had decided that the 
plaintiffs had title, and that until the Court after hearing the defendant’s 
intervention decided otherwise, the right must be deemed to exist. 
It  has been admitted before us that, in point of fact, no interlocutory 
decree has been entered in the partition action. The defendant inter­
vened before interlocutory decree, and the trial in the partition action 
has not yet taken place. Accordingly, the basis of the District Judge’s 
finding disappears. It has, however, been argued by the respondent’s 
Counsel that the affidavit filed by the plaintiffs has not been rebutted 
by  a counter affidavit, and that the plaintiffs have established a prim a  
facie interest in the property. The terms of the plaintiffs’ affidavit are 
consistent w ith  the terms of the plaint. A s  regards the facts set out 
therein, there is no dispute between the parties, and the point of 
contention is whether in virtue of the terms of the last w ill of Meera  
Neina, the gift m ade by Pitcham al to the defendant’s husband conveyed 
no title. This is a question o f . law  which w ill have to be determined 
on the interpretation of the terms of the last w ill. I  cannot regard the 
statement in the plaintiffs’ affidavit that they are now entitled to a half 
share of the premises as a statement of fact; it is m erely an expression of 
opinion, and in v iew  of the fact that this important question still remains 
fo r  determination, I  do not think that the plaintiffs have established a 

prima. ja c ie  right to or interest in the property.
Acting upon the assumption that there was an interlocutory decree 

declaring the plaintiffs entitled to one-half of the property, the District 
Judge held that the right extended to the rents and profits. H e  
commented on the fact that there m ight be a considerable delay in 
concluding this action and the partition action. H e w as of opinion that



KEUNEMAN J.—Rabbia Umrrux v. Noordeen. 103

under the authorities cited to him, he had a  discretion in  a  proper case 
to appoint a receiver, and having considered the circumstances, and  
having regard  to the long time that must elapse before the dispute could 
be  settled, he m ade order that the receiver be appointed.

Counsel fo r  the appellant argued that there w as no proof in this case 
that such appointment w as “ necessary fo r  the restoration, preservation, 
or better custody or m anagem ent o f any property, the subject o f the 
action”. W h at is the subject-m atter of the action which it is sought to 
preserve? It is contended fo r  the respondents that w hat has to be  
preserved is the future rents and profits, but I  do not m yself think that 
section 671 contemplates the preservation of property w hich  is to come 
into existence in the future, even if  w e  can regard  the claim  fo r  future  
mesne profits as property. C learly  the claim  fo r  Rs. 2,600 cannot be  
regarded as property, in respect o f which the appointment o f a receiver 
w ill be allowed, and the im m ovable property is not the subject-m atter of 
the action.

Further, the plaintiffs’ right cannot be  larger than that which they  
w ou ld  have had if  they actually claimed declaration o f title to the 
im m ovable property. In  this connection the language o f C larence J. 
in C orb et v . T he C ey lo n  C oy ., Ltd..1 is relevant. “ It is not shown in  
support o f the application . . . .  that the estates are being  
im paired or m ism anaged ad in ter im  . . . .  P lain tiff in asking fo r  a 
receiver . . . .  does so upon the merits o f his case and nothing  
else; and to ask the Court to grant a receiver upon such grounds is in  
effect to ask the Court to prejudge the w hole  case ”. This judgm ent w as  
quoted w ith  approval in S eyadoris  v . H en d rick ' by  L a w r ie  J., w ho  added  
“ A s  I read section 671 the Court is not authorized to appoint a receiver 
to protect the pecuniary interests o f one o f tw o joint owners, but only to 
protect the property itself ”.

Further, the Indian Courts have held as fo llow s in S id esw ari D abi v . 
A b h ey esw a r i D abi‘  (decided under section 503 o f the C iv il P rocedure  
Code of 1882):— “ I f  a right w as  asserted to property in the possession o f 
the defendants claim ing to hold under a legal title, the Courts did not 
interfere by  appointing a  receiver unless a very  strong case w as m ade  
o u t”. This w as stated to be in accordance w ith  the principles o f the 

English law  as well.
I  do not think the plaintiffs have m ade out either a  strong or a sufficient 

case in this instance. I  also think that the plaintiffs have asked fo r  the 
appointment of a receiver m erely fo r the preservation o f their pecuniary  

interests.
I  am  of opinion that the learned District Judge w as  w ron g  in ordering  

the appointment o f the receiver. I  a llow  the appeal and set aside the 
order. The defendant is entitled to the costs o f the appeal and o f the 
proceedings in this m atter in the Court below .

The application fo r revision does not arise now, and it is accordingly  

dismissed w ithout costs.

W ijk yew ar d en e  J.— I agree.
A p p ea l allow ed .

1 4 S. C. C. 14S * I .  L . R . 15 Cal. 818. * 2 C . L .  R . 16 7.


