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1937 Present: Soertsz 

In re AN AFFLICATLON UNDER SECTION 3 9 OF THE WORKMEN'S 
COMPENSATION ORDINANCE 

E L O N O N A v. F E R N A N D O . 

Workmen's Compensation Ordinance—Workmen injured while unloading 
machinery—Engaged previously in demolishing building—Not, entitled 
to compensation—Ordinance No. 19 of 1934, s. 39. 
A workman, who was injured while he was engaged in loading into a 

cart some dismantled machinery, which was being removed from an old 
building, which he was employed in demolishing the day previous to 
the accident, is- not entitled to compensation under the Workmen's 
Compensation Ordinance. 

CA S E submit ted for the dec i s ion of t h e S u p r e m e Court u n d e r s ec t ion 
3 9 of the Workmen's Compensat ion Ordinance, No . 1 9 of 1 9 3 4 . 

J. E. M. Obeyasekera, C.C. (Amicus cur iae ) . 

Cur. adv. vult. 
March 1 0 , 1 9 3 7 . SOERTSZ J T — 

This is a matter submit ted for the dec is ion of this Court b y t h e C o m ­
miss ioner for Workmen's Compensat ion under sect ion 3 9 of Ordinance 
No. 1 9 of 1 9 3 4 . 

The quest ion is w h e t h e r the deceased w h o w a s injured w h i l e h e w a s 
engaged in loading some d i smant led m a c h i n e r y into a cart on Apri l 8 , 
1 9 3 6 , and w h o died in consequence of that in jury o n Apri l 2 1 , 1 9 3 6 , c a n 
b e said to h a v e b e e n e m p l o y e d " in t h e demol i t ion of a b u i l d i n g " w h e n 
t h e accident took place, h a v i n g regard to the facts- ( 1 ) that t h e m a c h i n e r y 
h e w a s loading into the cart w a s m a c h i n e r y w h i c h h a d b e e n insta l led i n 
a n o ld bui ld ing and w a s be ing r e m o v e d t o b e se t u p i n another bu i ld ing 
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i n Bingiriya, (2) that the deceased h a d b e e n employed before the day of 
t h e accident in demol ishing the w a l l s of that old bui lding in w h i c h the 
machinery that w a s be ing removed, stood. 

This quest ion arises because only " w o r k m e n " w h o conform t o the 
definition of " w o r k m a n " in the Ordinance and their dependants are 
ent i t led to compensat ion. The definition of " w o r k m a n " in the Ordi­
nance appears to have been evolved b y (o) a general stipulation that h i s 
w a g e s shal l not e x c e e d Rs. 300 per m e n s e m , (b) by an enumerat ion of 
certain categories of employment , (c) by an express exc lus ion of three 
c lasses of workmen . 

It is, therefore, essential that a workman w h o claims or on whose behalf 
a c la im i s m a d e for compensat ion should bring himself w i th in one of the 
categories of e m p l o y m e n t enumerated in the schedule. 

I h a v e no doubt it must have been the intent ion of the legislature to 
prov ide for a case l ike that of the workman w i t h w h o m w e are concerned 
in this case, for I can conceive no equitable ground on w h i c h h e could 
h a v e been del iberately excluded, but unfortunately the enumerat ion in 
t h e schedule i s not exhaust ive , and the p l ight in w h i c h this workman's 
dependants find themse lves is due to the fact that this is a casus omissus 
from the enumerat ion. 

The only possible category, upon the ev idence that can be said to be at 
al l re levant tq^this case is the one referred. to by the Commissioner. It 
i s No. 7 (o) in the schedule. It reads as f o l l o w s : — " A n y person w h o is 

. . employed in the construction, repair or demolit ion of any 
bui ld ing w h i c h is des igned to be or is or has b e e n more than one storey in 
he ight above the ground or t w e n t y feet o r more from the ground leve l to 
t h e apex of the roof . . . . " 

N o w the ev idence in this case is that the workman had been engaged in 
t h e demol i t ion of a bui ld ing before the day of the accident. H e does not, 
therefore appear to come within, the ambit of section 3 of the Ordinance 
w h i c h provides " if personal injury is caused to a w o r k m a n by accident 
aris ing out of, and in the course of his employment h is employer shal l be 
l iable to pay compensat ion " e t cetera. The words " in the coarse of his 
e m p l o y m e n t " c learly means in the context " in the course of his employ­
m e n t in one of the c lasses of work enumerated in the schedule ". 

This v i e w is supported by the fact that in the case of w o r k m e n 
e m p l o y e d on bui ldings, repairing or demolishing, it is insisted that the 
bui ld ing should be of a certain t ype or certain dimensions, most probably 
because of the risk that attends upon w o r k m e n engaged on such buildings. 
I t w o u l d h a v e b e e n of no consequence to insist upon the type or dimensions 
of a building, if it w a s intended to provide compensat ion for w o r k m e n w h o 

' h a d been engaged upon a building, but w h o w e r e not so engaged, but w e r e 
e n g a g e d in s o m e other k ind of work, at the t i m e the accident occurred. 

In m y opinion, it is therefore clear that in order to make an employer 
l iable for compensat ion, the accident should have happened w h i l e the 
w o r k m a n w a s in t h e course of working in one of the enumerated classes 
of work. 

T h e w o r k m a n in this case w a s injured not w h i l e h e w a s engaged in 
demol i sh ing the bui lding but wh i l e h e w a s loading machinery into a cart. 
T h e answer to the Question is in the negat ive . 


