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CHITRA MANOHARI PERERA  
VS

SHANTHI PER ER A

SUPREME COURT 
S.N. SILVA, CJ 
DISSANAYAKE, J. AND 
FERNANDO, J.
SC APPEAL No. 83/2003
C. A. No. 792/2000 (F)
D. C. COLOM BO CASE No. 4307/T 
9TH JUNE AND 9TH JULY, 2004

Civil Procedure Code - Testamentary procedure-Citation under section 712 
and order under section 716 of the Code—  Whether order under section 716 is 
a final order giving a right of appeal under section 754(1) and 754(3) of the 
Code or an incidental order giving only a right of appeal under section 754(2) 
by way of an interlocutory appeal, with leave to appeal.

T h is  appea l re la tes  to  the  es ta te  o f E m m anue l P ere ra  w ho  d ied  on 
13.07.1965 leaving a will. The appellant who is described in the judgem ent as 
the petitioner (Chitra Manohari Perera) was finally appointed in the room of the 
deceased executor. This appeal is in respect o f an order made by the District 
Judge under section 716 of the Civil Procedure Code upon a citation made 
under section 712 of the Code against the respondent (to give up property of 
the estate which had been w ithheld by the respondent).

An appeal was lodged against the D istrict Judge ’s order under sections 
754(1) and 754(3) of the Code. The Court o f Appeal set it down for argument.

Held:

The order made by the D istrict Judge was an incidental order in respect of 
which an (interlocutory) appeal had to be made w ith leave of court under section 
754(2) as such order did not finally dispose of the rights of parties, while the 
testam entary case was pending. It was not a final order from which an appeal 
under sections 754(1) and 754(3) could be made.
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J u n e  1 6 ,2 0 0 5
NIM AL D IS S A N A Y A K E , J .

J. K . E m m a n u e l P e r e r a  d ie d  on 13 th  Ju ly, 1 9 6 5 , le a v in g  a  last w ill a n d  
te s ta m e n t n a m in g  his b ro th e r J . K. E u g e n e  P e re ra  a s  E xe cu to r. T h e  sa id
J. K. E u g e n e  P erera  instituted tes tam en tary  proceedings bearing  N o . 4 3 0 7 /T  
in th e  D istric t C o u rt o f N e g o m b o  w h e re in  th e  sa id  las t will w a s  p ro v e d  a n d  
p ro b a te  o b ta in ed , in th e  n a m e  of th e  orig inal p e titioner J. K. E u g e n e  P e re ra .

. O n  a n  a p p e a l m a d e  to  th e  S u p re m e  C o u rt a g a in s t th e  sa id  g ra n t o f 
P ro b a te , a  re -tria l w a s  o rd e re d .

T h e re a f te r  th e  s a id  J . K. E u g e n e  P e r e r a  h ad  d ie d  a n d  h is  w id o w
K. E m a lin  P e r e r a  h a d  b e e n  s u b s titu te d  in h is  p la c e . S u b s e q u e n tly  th e  

sa id  E m a lin  P e r e r a  h ad  b e e n  g ra n te d  P ro b a te .

T h e  sa id  E m a lin  P e r e r a  b y  h e r  a p p lic a tio n  d a te d  1s t F e b ru a ry , 1 9 9 9 ,  
a p p lie d  fo r c ita tion  u n d e r S e c tio n  7 1 2  o f th e  C iv il P ro c e d u re  C o d e  on  the 
6th R e s p o n d e n t-R e s p o n d e n t-A p p e lla n t-R e s p o n d e n t.

E m alin  P e re ra  d ied  an d  h e r d au g h te r C h itra  P e re ra  th e  4  (b) R e sp o n d en t-  
petitio n er-respo nd en t ap p lied  to  b e  substitu ted  in th e  p la c e  of th e  d e c e a s e d  
E m a lin .

T h e  le a rn e d  D istrict J u d g e  b y  his tw o  o rd ers  both  d a te d  8 th  S e p te m b e r, 
2 0 0 0 ,  p e rm itte d  th e  c ita tio n  a n d  p e rm itte d  C h itra  P e r e r a  (w h o  sh a ll 
h e re in a fte r b e  re fe rre d  to  a s  th e  p e titio n er) to  b e  su b stitu ted  in th e  ro o m  of 
th e  d e c e a s e d  s u b s titu te d  P e tit io n e r E m a lin  P e re ra .

T h e  R e s p o n d e n t filed  a  no tice  o f a p p e a l fo llo w e d  by a  petition  of a p p e a l  
purpo rtin g  to  ac t u n d e r S e c tio n s  7 5 4 (1 )  a n d  7 5 4 (3 )  of th e  C iv il P ro c e d u re  
C o d e.

W h e n  th e  sa id  a p p e a l h ad  c o m e  up  fo r h e a r in g  b e fo re  th e  C o u rt of 
A p p e a l, th e  fo llow ing  tw o  p re lim in a ry  o b jec tio n s  h ad  b e e n  ta k e n  on b e h a lf  

of th e  p e titioner, n a m e ly -
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(1 ) th a t th e  petition  o f a p p e a l w a s  out o f tim e  a n d  w a rra n te d  re jec tio n ,

(2) th a t th e re  w a s  no right o f a p p e a l from  th e  o rd er o f th e  le a rn e d  District 
J u d g e  in te rm s  of S e c tio n  7 5 4  of th e  C iv il P ro c e d u re  C o d e .

Both parties h a v e  co n se n te d  b e fo re  th e  C o u rt o f A p p e a l to  co n c lud e  the  

m a tte r  by w a y  o f w ritten  su b m iss io n s .

H ow ever, it ap p ears  that th e  petitioner had  ab an d o n ed  h er 1 st prelim inary  

o b jec tio n  b e fo re  th e  C o u rt o f A p p e a l an d  h ad  re fe rre d  o n ly  to  th e  2n d  

p re lim in a ry  o b jec tio n  in h e r w ritten  su b m iss io n s .

T h e  lea rn ed  J u d g e  of th e  C o u rt of A p p ea l by his o rd er d a te d  1 8 .0 6 .2 0 0 3  

dism issed  the prelim inary objections an d  set dow n the ap p ea l for a rgum ent.

S p e c ia l le a v e  h as  b e e n  g ra n te d  by th is  C o u rt on th e  fo llo w in g  tw o  

q u e s tio n s  of law

(a) w h e th e r th e  o rd er d a te d  0 8 .0 9 .2 0 0 0 , is a  fina l ju d g e m e n t or o rd er  

not h av in g  th e  e ffe c t of a  fina l o rd e r ?

(b) w h e th e r  in th e  c irc u m s ta n c e s  of th e  c a s e  s h o u ld  th e  6 th  

R e s p o n d e n t h a v e  filed  a  le a v e  to  a p p e a l ap p lica tion  ?

T h e  co n ten tio n  of le a rn e d  C o u n s e l fo r th e  p e titio n er in b rief w a s  th a t  

th e re  c a n  o n ly  b e  o n e  ju d g m e n t in a  s u m m a ry  c a s e  a n d  a s  a g a in s t th e  

o th e r o rd ers  th e  correct p ro ced u re  to  b e  fo llow ed , in th e  ev en t of an  ap p ea l 
w a s  b y  w a y  of a  le a v e  to  a p p e a l ap p lic a tio n , u n d e r S e c tio n  7 5 4 (2 )  of the  

C . P. C .

T h e re fo re  h e  h as  c o n te n d e d  th a t th e  p ro c e d u re  fo r a p p e a l a g a in s t th e  

im p u g n e d  o rd e r of 8 th  S e p te m b e r, 2 0 0 0  is by w a y  of an  ap p lica tio n  for 

le a v e  to  a p p e a l. S in c e  no app lica tion  for le a v e  to  a p p e a l h as  b een  filed, the  

a p p e a l h ad  to  b e  re je c te d  a n d  th e re fo re  d is m is s e d .

O n  th e  o th e r h an d , lea rn ed  co u n se l fo r th e  R e s p o n d e n t co n ten d e d  that 

th e  o rd e r d a te d  8th S e p te m b e r 2 0 0 0 , perm itting  th e  app lica tion  for citation  

h a s  to  b e  issu ed  u n d e r S ec tio n  7 1 5  of th e  C iv il P ro c e d u re  C o d e  only a fte r  

an  Inquiry, a n d  h a s  to  b e  p ro c e e d e d  in like m a n n e r  an d  w ith  like e ffe c t as



sc Chitra Manohari Perera vs 
Shanthi Perera (Dissanayake, J.)

205.

upon a  tria l, a n d  th a t a fte r th e  conclus ion  o f th e  tria l like inquiry, ju d g e m e n t  

m u s t b e  e n te re d .

T h e re fo re , in te rm s  of S e c tio n  7 5 4 (5 )  th e  im p u g n ed  o rd e r of 0 8 .0 9 .2 0 0 0  

has  th e  e ffe c t o f a  ju d g m e n t a n d  th e re fo re  a  right o f fina l a p p e a l lay  a g a in s t  

th e  sa id  o rd e r  a n d  h e  a rg u e d  th a t h e n c e  th e  ju d g m e n t of th e  C o u rt of 
A p p e a l w a s  c o rre c t. It is a p p a re n t  th a t th e  le a rn e d  D is tric t J u d g e  h a s  

a c te d  u n d e r S e c tio n  7 1 2  a n d  h a d  h e ld  a n  inqu iry  a n d  h a d  m a d e  an  o rd e r  

o f citation  u n d e r S e c tio n  7 1 6  o f th e  C ivil P ro c e d u re  C o d e , to  bring  into th e  

cred it of th e  c a s e  all ren ts  ad m itted ly  rece ived  b y  th e  R e s p o n d e n t in resp ec t 
of a  n u m b e r o f p re m is e s  b e a r in g  n u m b e rs  1 7 9  a n d  p o rtio n s  o f N o . 181  

w hich  a re  m o re fu lly  d e p ic te d  in p la n  b e a r in g  N o . 1 6 6 2 /1 .

T h e  q u e s tio n  b e fo re  th is  C o u rt p re s e n tly  is w h e th e r  th e  o rd e r  d a te d  

0 8 .0 9 .2 0 0 0  h a s  th e  e ffe c t o f a  fin a l ju d g m e n t in te rm s  o f S e c tio n  7 5 4 (1 )  

an d  (5 ) an d  th e re fo re  w h e th e r  th e  R e s p o n d e n t h ad  a  right of final a p p e a l in 

te rm s  o f S e c tio n  7 5 4 (1 )  o f th e  C iv il P ro c e d u re  C o d e .

In Siriwardena vs . Air Ceylon, Limited1''1 S h a rv a n a n d a  J (a s  h e  th e n  

w a s ) a fte r an  a n a ly s is  of a  n u m b e r o f E n g lish  d e c is io n s , a t  p a g e  2 9 7 , laid  

dow n s o m e  tes ts  to  b e  a p p lie d  to  d e te rm in e  th e  q u e s tio n  w h e th e r  an  o rd e r  

h a s  th e  e ffe c t of a  fin a l ju d g m e n t a n d  h a s  s ta te d  :

“It w o u ld  a p p e a r  fro m  th e  a b o v e  a u th o rit ie s , fo r a n  o rd e r  to  h a v e  

th e  e ffe c t o f a  fin a l ju d g m e n t a n d  to  q u a lify  to  b e  a  ju d g m e n t u n d e r  

S e c tio n  7 5 4 (5 )  o f th e  C .P .C .-

(1) It m u s t b e  an  o rd e r fin a lly  d is p o s in g  of th e  righ ts  of th e  p a rtie s ,

(2) T h e  o rd e r  c a n n o t b e  tre a te d  to  b e  a  fina l o rd e r  if th e  su it o r ac tio n  is 

still le ft a  live  su it o r ac tio n  fo r th e  p u rp o s e  of d e te rm in in g  th e  rights  

a n d  liab ilities  o f th e  p a rtie s  in th e  ordinary way.

(3) T h e  fin a lity  o f th e  o rd e r  m u s t b e  d e te rm in e d  in re la tio n  to  th e  suit.

(4) T h e  m e re  fa c t th a t a  c a rd in a l p o in t in th e  su it h a s  b e e n  d e c id e d  o r  

e v e n  a  vital a n d  im portan t issue  d e te rm in e d  in th e  ca s e , is not en o u g h  

to  m a k e  a n  o rd er, a  fin a l o n e .”

In th e  c a s e  of Ranjith vs. Kusumawathi and others(2) D h e e ra ra tn e , J . 

w h o  to o  h a d  e m b a rk e d  on a n  a n a ly s is  o f a  n u m b e r  o f E n g lish  a n d  S ri 
L a n k a n  ju d g m e n ts  h a s  s ta te d  a t  p a g e  2 3 6 :
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“T h e re  h a v e  b e e n  tw o  v irtua lly  a lte rn a tin g  tes ts  a d o p te d  b y  d iffe ren t 
ju d g e s  fro m  tim e  to  t im e  in th e  U . K . to  d e te rm in e  w h a t fina l o rd ers  
a n d  in te rlocu to ry  o rd e rs  w e re . In White vs. Brunton (1 9 8 4 )  2  A ll E . 
R . 6 0 6 ) ,  S ir D o n a ld s o n  M R , la b e le d  th e  tw o  te s ts  a s  th e  o rd e r  

a p p ro a c h  a n d  th e  ap p lica tio n  a p p ro a c h . T h e  o rd e r a p p ro a c h  w a s  

a d o p te d  in Shubrook vs. Tufnel (1 8 8 2 )  9  Q B D  6 2 1  ; 1 8 8 1 -8 )  All
E . R . 1 8 0 )  w h e re  J e s s e l, M R . a n d  L in d e l, L. J. h e ld  th a t a n  o rd e r is 

fina l if it fin a lly  d e te rm in e s  th e  m a tte r  in litigation . T h u s  th e  issue  of 
fina l a n d  in terlocutory , d e p e n d e d  on th e  n a tu re  of th e  o rd e r m a d e ."

A t p a g e  2 3 9  D h e e ra ra tn e , J . h a d  q u o te d  th e  w o rd s  of Lord  E s h e r in 

Salamon Vs. Warner and Othersf3) a n d  s ta te d  th a t -

“T h e  q u e s tio n  m u s t d e p e n d  on  w h a t w o u ld  b e  th e  resu lt o f th e  

d ec is io n  of th e  D iv is io na l C o u rt, a s s u m in g  it to  b e  g iven  in fa v o u r of 
e ith e r of th e  p arties . If th e ir d ec is io n , w h ic h e v e r w a y  it is g iven , w ill if 
it s tand s  finally d ispose of th e  m a tte r in d ispute, I th ink for th e  purpose  

of th e s e  ru les it is fina l. O n  th e  o th e r h an d , if th e ir d ec is io n , if g iven  in 

o n e  w ay , w ill fina lly  d is p o s e  of th e  m a tte r  in d is p u te , but if g iven  in 

th e  o ther, w ill a llo w  th e  ac tio n  to  go  o n , th en  I th ink  it is not fina l, but 
in terlocutory.”

D h e e ra ra tn e , J. h as  app lied  th e  o rd er ap p ro ach  in com ing  to his decision  

in th e  sa id  c a s e  o f Ranjith t/s. Kusumawathi and Other (Supra).

In th e  c a s e  a t h an d  ,the  im p ug n ed  o rd er d a ted  0 8 .0 9 .2 0 0 0  is an  o rd er of 
c ita tio n , m a d e  u n d e r S e c tio n s  7 1 2  an d  7 1 6  o f th e  C . P. C .

T h is  is a n  in c id en ta l o rd er, a s  th e  te s ta m e n ta ry  p ro c e e d in g s  w a s  th e  

m a in  m a tte r  b e fo re  C o u rt, w h ich  h a s  c o m m e n c e d  u n d e r S e c tio n  5 1 6  of 
th e  C . P. C . an d  will b e  co n c lu d ed  o n ly  a fte r filing of final acco u n ts  in term s  

of S e c tio n  551  o f th e  C . P. C  a n d  w ith  th e  c lo s ing  of th e  e s ta te .

T h e  te s ta m e n ta ry  m a tte r  is still p e n d in g  b e fo re  th e  D istric t C o u rt. 
T h e re fo re , an  o rd e r of th e  le a rn e d  D istric t J u d g e  u n d e r S e c tio n s  7 1 2  an d  

7 1 6  of th e  C . P. C . w ill not fina lly  d is p o s e  of th e  m atter, w h ic h e v e r w a y  it is 
given.

T h u s  th e  im pugned  o rd er d a te d  0 8 .0 9 .2 0 0 0  of th e  lea rn ed  District Ju d g e  

is an  in te rlocu to ry  o rd e r a n d  not a  fina l order.
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It is my view that therefore, the Respondent who was dissatisfied with 
the said order should have first filed an application for leave to appeal to 
the Court of Appeal in terms of Section 754(2) of the C. P. C. and not a 
petition of Appeal under Section 754(1) and 754(4) of the Civil Procedure 
Code. The learned Judge of the Court of Appeal has erred in dismissing 
the preliminary objection taken by the Petitioner.

I allow the appeal of the petitioner and set aside the judgment of the 
Court of Appeal and reject the petition of appeal tendered against the 
order of the District Court by the Respondent.

S. N. SILVA, C. J .— I agree.

R A JA  FERNANDO  J.— I agree.

Appeal allowed.


