
LEADER PUBLICATIONS (PVT) LTD.
v.

ARIYA RUBASINGHE, DIRECTOR OF INFORMATION AND 
COMPETENT AUTHORITY AND OTHERS

S U PR E M E  C O U R T  
A M ERA SIN G H E, J .
D HEERA RATNE. J .  AND 
ISMAIL, J .
S C  (FR) No. 3 6 2 /2 0 0 0  
19lh JU N E , 2 0 0 0 .

Fundam ental rights - Prohibition o f  the printing a n d  publication o f  a  
new spaper - Taking p o ssession  o f  the printing p ress  - Regulation 14 
o f  Em ergency Regulations - Articles 12(1), 14(l)(a) a n d  14(l)(g) o f  
the Constitution - Validity o f  the appointm ent o f  Com petent Authority - 
Regulation 2 o f  Emergency Regulations.

T h e  p e t i t io n e r  is  a  C o m p a n y  in c o rp o ra te d  w ith  th e  o b je c t  o f  c a r r y in g  o n  
b u s in e s s  a s  a  p u b li s h e r ,  p r in te r  a n d  p ro p r ie to r  o f  n e w s p a p e rs .

O n  3 rd M ay, 2 0 0 0  th e  S e c re ta ry  to  th e  P re s id e n t  a n n o u n c e d  t h a t  in  te r m s  
o f  R e g u la tio n  2  o f  th e  E m e rg e n c y  (M isc e lla n e o u s  P ro v is io n s  a n d  P ow ers) 
R e g u la tio n  No. 1 o f  2 0 0 0  re a d  w ith  R e g u la tio n  14(1) o f  t h a t  R e g u la tio n , 
th e  P re s id e n t  h a d  a p p o in te d  th e  1st r e s p o n d e n t  (A riya R u b a s in g h e )  to  b e  
th e  C o m p e te n t A u th o r i ty  “fo r th e  a fo re s a id  re g u la tio n ."

O n  2 2 nd M ay, 2 0 0 0  th e  l sl r e s p o n d e n t  p u rp o r t in g  to  a c t  in  te r m s  o f  
R e g u la tio n  14(2) b(i) b y  a n  o rd e r  in  w r it in g  p ro h ib ite d  th e  p e t i t io n e r  from  
p r in tin g , p u b l i s h in g  a n d  d is t r i b u t in g  i t s  n e w s p a p e r  “S u n d a y  L ead er"  o r  
a n y  n e w s p a p e r  fo r a  p e r io d  o f  s ix  m o n th s  fro m  th e  d a te  o f  th e  o rd e r . 
F u r th e r  b y  a n  o r d e r  p u r p o r t in g  to  b e  u n d e r  re g u la t io n  14(2)(b)(ii) h e  
d ire c te d  th e  In s p e c to r  G e n e ra l  o f  P o lice  to  ta k e  p o s s e s s io n  o f  th e  
p e ti t io n e r 's  p r in t in g  p r e s s  a n d  i t s  p re m is e s .  T h e  p e t i t io n e r  c o m p la in e d  
th a t  th e  s a id  o rd e r s  w e re  v io la tiv e  o f  h is  r ig h ts  u n d e r  A rtic le s  12(1), 
14( l)(a) a n d  14( l)(g) o f  th e  C o n s t i tu t io n .  A t th e  h e a r in g  o f  th e  a p p lic a t io n , 
th e  v a lid ity  o f  th e  l sl r e s p o n d e n t 's  a p p o in tm e n t  a s  C o m p e te n t  A u th o r i ty  
w a s  ta k e n  u p  a s  a  p re l im in a ry  m a t te r .

R e g u la tio n  14(2) in  te r m s  o f  w h ic h  th e  l sl r e s p o n d e n t  w a s  a p p o in te d  a s  
C o m p e te n t A u th o r i ty  p ro v id e s  in te r  a l ia  :
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“C o m p e te n t A u th o rity "  in  re la tio n  to  a n y  e m e rg e n c y  re g u la tio n  m e a n s , 
u n le s s  o th e rw ise  p ro v id e d , fo r in  s u c h  re g u la tio n , a n y  p e rs o n  a p p o in te d , 
b y  n a m e , o r  by  office, b y  th e  P re s id e n t  to  b e  a  C o m p e te n t  A u th o r ity  for 
th e  p u rp o s e  o f  s u c h  re g u la tio n ."

Held :

1. S e c tio n  6  o f  th e  P u b lic  S e c u r i ty  O rd in a n c e  re q u ire s  th e  a u th o r i t ie s  
o r  p e r s o n s  e m p o w e re d  to  m a k e  o rd e r s  a n d  ru le s  to  b e  e m p o w ered  
b y  e m e rg e n c y  re g u la tio n s .  T h e re  m u s t  b e  a  s u b s ta n t iv e  e n a c tm e n t  
in  t h a t  re g a rd . T h e  w o rd s  in th e  d e f in it io n  a r e  m e re ly  d e sc r ip tiv e  
a n d  h a d  n o  s u b s ta n t iv e  e ffec t o f  e m p o w e rin g  th e  a u th o r i ty  o r

1 p e r s o n  fo r th e  p u r p o s e s  o f  re g u la tio n  14.

Per A m e ra s in g h e . J .

“B e n io n  (O p. C it. p . 4 3 6 )  s a y s  “It is  a  d ra f t in g  e r r o r  ( le ss  f r e q u e n t  n ow  
th a n  fo rm erly ) to  in c o rp o ra te  a  s u b s ta n t iv e  e n a c tm e n t  in  a  d e fin it io n . A 
d e f in it io n  is  n o t  e x p e c te d  to  h a v e  o p e ra t iv e  e ffec t a s  a n  in d e p e n d e n t  
e n a c tm e n t .  If  i t  is w o rd e d  in  t h a t  w ay . th e  C o u r ts  w ill te n d  to c o n s t r u e  
i t  re s tr ic tiv e ly  a n d  c o n f in e  it  to  th e  p ro p e r  fu n c t io n  o f  a  d e fin itio n ."

2. A rtic le  3 5  o f  th e  C o n s t i tu t io n  d o e s  n o t  b a r  th e  c h a lle n g e  to  th e  
a p p o in tm e n t  o f  th e  C o m p e te n t  A u th o rity .

Per A m e ra s in g h e , J .

“T h is  is  n o t  a  p ro c e e d in g  a g a in s t  th e  P re s id e n t  in  r e s p e c t  o f  a n y th in g  
d o n e  o r  o m itte d  to  b e  d o n e  b y  th e  P re s id e n t .  W h a t is  in  is s u e , is th e  
v a lid ity  o f  M r. R u b a s in g h e 's  o r d e r s .”

3 . T h e  1st r e s p o n d e n t  w a s  n o t  e n t i t le d  to  m a k e  th e  o rd e r  h e  d id , fo r he  
w a s  n o t  e m p o w e re d  b y  th e  r e g u la t io n  to do  so  w ith in  th e  m e a n in g  
o f  s e c t io n  6  o f  th e  P u b lic  S e c u r i ty  O rd in a n c e . T h e re  is  no  re g u la tio n  
s t a t i n g  w h o  th e  “C o m p e te n t  A u th o r ity "  is  fo r th e  p u rp o s e s  o f 
re g u la t io n  14.

4 . T h e  1st re s p o n d e n t  h a d  n o  p o w e r o r  a u th o r i ty  to  a c t  u n d e r  re g u la tio n  
14  : a n d  th e  d o c u m e n t  d a te d  2 2 nd M ay, 2 0 0 0  a d d re s s e d  to  th e  
L e a d e r  P u b lic a t io n s  (Pvt) L td . b y  th e  1st r e s p o n d e n t ,  is  a  n u ll ity  a n d  
o f  n o  fo rce  o r  a v a il in  law .



SC Leader Publications (Pvt) Ltd. v. A riya  Rubasinghe, Director o j  2 6 7  
Information a n d  C om petent A uthority a n d  Others (Amerasinghe. J.)______

cases referred to  :

1. Pargan Singh v. Secretary  o f  S ta te  fo r  the Home D epartm ent (1992) 
1 W. L. R. 1 0 5 2  a t  1 056 .

2. Blackpool Corporation v. Locker (1 9 4 8 ) 1 K. B. 3 4 9 .

3 . W akefield Board o f  H ealth  v. W est Riding & Grimsby R ailw ay Co. 
(1 8 6 5 ) L R 1 Q B  8 4  a t  86 .

APPLICATION fo r re lie f  fo r in f r in g e m e n t  o f  fu n d a m e n ta l  r ig h ts .

Rom esh de Silva. P. C. w ith  Palitha Kum arasinghe a n d  Hiran de  A lw is  
instructed b y  G. G. A rulpragasam  for p e ti tio n e r .

K. C. K am alasabeyson, P. C., A. G. w ith  Saleem  M arsoof P. C. A. S. G., 
Uditha Ek/alahewa, S. C. and  H arsha Fernando, S. C .,fo r 1st, 5 th, 6 lh a n d  
7th r e s p o n d e n ts .

W yeyadasa R a japaksha  w ith  Kapila Liyanage  fo r 2 nd r e s p o n d e n t .

P. A. D. Sam arasekera, P. C. w ith  Keerthi Sri G unaw ardene  fo r 4 lh 
r e s p o n d e n t.

Cur. adv. uult.

Ju n e  30, 2000 
A M ER A SIN G H E, J .

The petitioner is a  com pany. It w as incorporated  w ith the 
object of carrying on b u s in ess  as a  publisher, p rin te r and  
proprietor of new spapers. In 1994, the petitioner com m enced 
publication of The S u n d a y  Leader. In 1999, the  petitioner 
com m enced publication of the Irida Perarrmna.

T he P re s id e n t of th e  R epub lic , a c tin g  u n d e r  th e  
pow ers vested  in th e  P res id en t by th e  Public S ecurity  
O rdinance No. 25 of 1947 (as am ended), m ade the  Em ergency 
(M iscellaneous Provisions and  Powers) R egulations No. 1 of
2000. (See G azette E xtraord inary  1 130 /8  of May 03, 2000). 
Regulation 14 of the sa id  regula tions provided for th e  “control
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of publication." Regulation No. 1 of 2000 was am ended by 
the President on 10th May 2000. (See Gazette Extraordinary 
1 131 /20  of May 10, 2000) by the su bstitu tion  of a new 
regulation 14.

Regulation 14 (1), am ong o ther things, provides th a t a 
“C om petent A uthority” m ay take such  m easures or give such  
directions as he may consider necessary for preventing or 
restricting the publication of m atters which would or might 
be prejudicial to the in terests  of national security  or the 
preservation of public order. The "Com petent Authority" could 
d irect the subm ission  of m aterial intended to be published, to 
be subm itted  to him . Regulation 14 (2) (a) s ta te s  as follows: 
Every person who contravenes the provisions of any direction 
given un d er parag raph  (1) of th is  regulation shall be guilty of 
an  offence; and  w here any person is convicted of su ch  an 
offence by reason  of h is having published  a  new spaper . . . .  the 
P resident may by order direct th a t during such  period as may 
be specified in th a t order, th a t person shall not publish  any 
new spaper in Sri Lanka . . .” Regulation 14 (2) (b) s ta te s  as 
follows: "W ithout prejudice to the provisions of sub-parag raph  
(a), w here there is a contravention of the provisions of any 
direction given u n d er p arag raph  (1) of this regulation and 
su ch  contravention is in respect of any publication in any 
new spaper . . ., the  C om petent Authority may, after issuing 
one or more w arn ings as he may consider reasonable, order -

(i) th a t no person  shall print, pub lish  or d istribu te  or in any 
w ay b e  c o n c e rn e d  in  th e  p r in t in g ,  p u b lic a tio n  
or d istribu tion  of su ch  new spaper . . . for su ch  period as 
m ay be specified in the  order; or

(ii) th a t the p rin ting  press, com puter or equipm ent used  for 
the  publication of su c h  new spaper . . . .  for su ch  period as 
is specified in the order, no t be used for any purposes 
w hatsoever or for any purpose  as is specified in the order, 
and  su ch  order may authorize any person specified therein
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to take su c h  steps (including the tak ing  possession of any 
prin ting press, com puter or equ ipm ent w ith respect to 
which the order is m ade or of any prem ises in w hich it is 
contained or of any p a r t of su c h  prin ting  press, com puter 
or equipm ent or prem ises) as ap p ea r to the person  so 
au tho rize^ ] to be necessary  for seeking com pliance w ith 
the o rder.”

On 03 May 2000, the Secretary to the  P resident m ade 
the following notification u n d e r the  caption  ‘T h e  Em ergency 
(Miscellaneous Provisions an d  Powers) Regulation No. 1 of 
2000 A ppointm ent of C om petent A uthority u n d er Regulation 
14 (1); "It is hereby notified th a t in term s of Regulation 2 of the 
Em ergency (M iscellaneous Provisions and  Powers) Regulation 
No. 1 of 2000, read  w ith Regulation 14 (1) of th a t regulation, 
the President h as  appoin ted  Mr. Ariya R ubasinghe, D irector of 
Information, to be the C om petent A uthority  for the aforesaid 
regulation." (See G azette E x trao rd inary  1 1 3 0 /2 3  of May 
06, 2000).

O n 08  M ay 2 000 , Mr. A riya R u b asin g h e , s ig n in g  
the docum ent as "Director of Inform ation and  C om petent 
A uthority”, se n t the Editor of The Sunday  Leader a  copy of 
Gazette Extraord inary  1130 of 03 May 2000 and  issued  
the following “directive": “I being the  C om petent A uthority 
appointed u n d er section 14 (1) of th e  sa id  regulation hereby 
require you to stric tly  adhere to the provisions of section 14 of 
the said  regulation and  to ob ta in  my prior approval for any 
such  publication or transm ission  (sic).” On May 09, 2000, the 
Editor replied as follows: “I w rite w ith reference to you r le tter 
. . . dated  08 May 2000  inform ing me th a t you have been 
appointed a  C om petent A uthority  u n d er section 14(1) of the 
regulations cited above. You have how ever not in tim ated w hen 
your appoin tm ent w as gazetted. I w rite to inform you th a t The 
Sunday  Leader will adhere  to the provisions of section 14 and  
14 (1) as requested  by you."

On 09 May 2000 Mr. R ubasinghe w rote to the Editor of 
The Sunday Leader alleging th a t regulation 14 (1) had  been
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violated. He s ta ted , “I, being the  C om peten t A uthority 
appointed under, this regulation, do hereby inform you tha t 
any su ch  fu tu re  violation of th is regulation will compel me to 
take appropria te  action against you and  your newspaper." 
A nother w arning was issued  on 19 May 2000. On 22 May 
2000, Mr. R ubasinghe, wrote to the petitioner as follows:

“Acting un d er the powers vested with the Com petent 
A uthority u n d er the regulation 14(2) (b). . .  1 Ariya Rubasinghe 
the C om petent A uthority do hereby inform you th a t the news 
article appearing  in The Sunday Leader . . .  of 21st May 2000 
. . . “W ar in fantasy  land - Palaly is no t un d er a ttack ” is a 
publication  m ade in contravention of the directives given 
u n d er the  regulation 14 (1) particularly  with reference to the 
m atters  relating to the operations of security  forces and  tha t 
the sa id  article has  been published w ithout subm itting  the 
sam e to me for prior approval as required by my directives 
dated  8th May 2000 and  fu rther th a t (the] said  news item 
is prejudicial to the in terest of national security  and the 
preservation of public order.

Therefore acting un d er the powers vested with me by 
regulation 14 (2) (b) (i) I, hereby order th a t from 22nd May 2000 
to 21st November 2000 for the period of six m onths you are 
prohibited from printing, publishing and  distribu ting  . . . the 
said  The S unday  Leader new spaper or any new spaper.

F u rth e r acting u n d er the powers vested with me by 
regulation 14 (2) (b) (ii), I, hereby order th a t from 22nd May 2000 
to 21st November 2000 for the period of six m onths, the 
prin ting  p ress  located a t Leader Publications (Pvt.) Ltd., 
No. 24, K atuku ru n d u w atte  Road, R atm alana, shall not be 
used  for any prin ting  purpose w hatsoever and  for the purpose 
of carrying ou t th is  order the Inspector G eneral of Police, 
Sri L anka is hereby authorized by m e to take su ch  steps for 
securing  com pliance w ith the  order including the taking of the 
possession  of th e  said  prin ting press and  its prem ises . . . "
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On 31 May 2000, th e  petitioner filed an  application in 
this C ourt alleging the violation of its fundam ental rights 
guaranteed  by the  C onstitu tion . An am ended application w as 
filed on 05 J u n e  2000. Leave to proceed w as g ran ted  for the  
alleged infringem ent of Articles 12 (1), 14 (1) (a) an d  14 (1) (g) 
of the C onstitu tion. The application for interim  relief w as 
refused and  the m a tte r w as listed for hearing  on 19 J u n e  2000.

After learned counsel for the  petitioner h ad  outlined his 
case, he com m enced h is su bm issions on the validity of the 
order m ade by the  1st responden t. W hen learned  counsel for 
the petitioner referred to the  order of th e  1st respondent, 
purporting to ac t u n d e r  the  provisions of regulation 14 (2) (b), 
we enquired w hether the Is’ responden t had  the pow er to 
make the decisions he did, since it did no t ap p ea r from 
the  E m ergency  (M iscellaneous P rov isions a n d  Powers) 
Regulation No. 1 of 2000  th a t he had  been appoin ted  u n d e r 
the provisions of the sa id  Em ergency Regulation to be a 
‘Com petent A uthority’ for the pu rposes of regulation 14.

A lthough the A ttorney G eneral did m ake certain  oral 
subm issions, he sa id  he w as taken  by su rp rise  and  requested  
time to consider the  m a tte r and  m ake w ritten  subm issions. We 
were a t a loss to u n d e rs ta n d  why the responden ts , including 
the A ttorney General, w ere in su c h  a s ta te  of u n p rep a red n ess  
on th a t m atter, for, a s  we have seen, w hen the  Editor of 
The Sunday Leader was se n t a  copy of the G azette notification 
by Mr. R ubasinghe w ho h ad  claim ed to be the  C om petent 
Authority for the  p u rposes of regulation 14, the Editor had  
raised the m atter of h is appoin tm ent. Again, in th e  appeal of 
the M anaging D irector of the petitioner to the  C hairm an  of 
the Advisory Com m ittee on 24 May 2000, it w as s ta ted  th a t 
“Mr. R ubasinghe h as  purported  to ac t in term s of h is purported  
powers purportedly  vested  in him  by regulation 14 . . .". The 
Advisory Com m ittee w as requested  to "set aside the  purported  
order . . inter alia, on the  g round  th a t it w as "ultra vires the 
purported  powers of Mr. R ubasinghe .” (The em phasis is mine). 
In parag raph  41 of its petition, th e  petitioner s ta te s  th a t it is
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“unaw are w hether the 1st respondent has  been appointed as a 
Com petent Authority . . With regard to the reliefs sought in 
the  petition, the  petitioner, inter alio, prays as follows: 
“(e) declare th a t the  l sl respondent h as  no power or authority  
to ac t as a  C om petent A uthority un d er Regulation 14 . . .; (f) 
declare th a t the order contained in the letter dated 22nd May 
2000 m ade by the  [1st] respondent, prohibiting the printing, 
publication and  distribu ting  of the petitioner's new spapers 
and  prohibiting the petitioner from using its printing press is 
null and  void a n d /o r  bad  in law.” The question of jurisdiction, 
in the sense  of the  1st respondent's  power to decide and make 
orders on m atters referred to in regulation 14, was in issue, 
despite his confident assertion  th a t he had  been the duly 
appointed ‘Com petent Authority' for the purposes for which 
regulation 14 w as made. It was certainly not, as the Attorney 
G eneral said  and  learned Counsel for the second respondent 
su ggested, a  question “raised by the court for consideration": 
we merely drew atten tion  to the  m atter and  clarified the issue 
to be decided. We sta ted  th a t if the issue of the com petence 
of the 1st respondent w as decided against him, the m atter 
before u s  would be a t an  end. On the o ther hand, if we held in 
favour of the respondents ' subm issions on the question of 
com petence, the m atter would be resum ed for argum ent.

We w anted  ass is tan ce  from counsel to enable u s  to decide 
the m atter. In response to our question. How m uch time doyou 
w ant?, the A ttorney G eneral requested  a  day's time to make 
w ritten subm issions. This w as g ran ted  to him as well as to all 
other counsel. The Attorney G eneral and  learned counsel for 
the 2nd responden t filed w ritten subm issions. We took time for 
consideration of the subm issions of counsel.

THE ATTORNEY GENERAL'S SUBMISSIONS

The A ttorney G eneral’s oral and  w ritten subm issions will 
be considered together. The A ttorney G eneral subm itted  tha t 
a lthough  the 1st responden t h ad  not in fact been appointed a 
‘C om petent A uthority’ by the regulations, he had  nevertheless 
been duly appointed. Regulation 2 (1), s ta te s  as follows:
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“ ‘C om peten t A u th o rity ’ in  re la tio n  to any  E m ergency  
Regulation m eans, un less  otherw ise provided for in su ch  
regulation, any person  appointed, by nam e, or by office, by the  
President to be a  C om petent A uthority  for the pu rpose  of su c h  
regulation.” Regulation 5(1)  provides for th e  appo in tm en t of 
any person as  a  C om petent A uthority  for the  pu rposes of any 
em ergency regulation. This is an  “enabling provision” and  
cannot be “d ilu ted” by the re s t of the provisions of th a t 
regulation. Therefore, th e  appoinm ent has  been validly m ade 
for the  pu rposes of regula tion  14. Even in th e  absence of 
specific reference in regula tion  5 for the  appo in tm en t of 
the C om petent A uthority  by th e  President, yet th e  sa id  
appoin tm ent by necessary  im plication would be valid as 
the w ords “C om petent A uthority" contem plated  in regulation 
5 “w ould a ttra c t th e  in te rp re ta tio n  in regu la tion  2 (1).” 
Regulation 2(1) m akes it clear th a t the  “C om petent A uthority” 
is the person  appointed by nam e o r office by the  President. 
W hilst regulation 5 enab les the  appo in tm en t of a  C om petent 
Authority, the  mode of appo in tm en t is se t down in regulation 
2,” a lthough th is may be "inelegant drafting.” In the G azette 
notification published  on May 06, 2000, it w as s ta ted  th a t  the 
1st responden t h ad  been appoin ted  a ‘C om petent A uthority’ for 
the purposes of regulation 14 (1). In any event, in te rm s of 
section 6 of the Public Security  O rdinance, the only person  
w ho could have ap p o in ted  th e  C om peten t A u thority  is 
the President. “W here the  Em ergency Regulation m akes no 
reference to the appo in tm en t of a  p articu la r au thority , th e  only 
person who could m ake su ch  appo in tm en t is the  P resident 
and  su ch  appoin tm ent w hen m ade derives its validity th rough  
section 6 .” Furtherm ore , Article 4 of the C onstitu tion  provides 
th a t the executive pow er of the President, including the 
defence of Sri lanka, sha ll be exercised by the  P resident of the 
Republic. Executive pow er “necessarily  includes the  pow er of 
appoin tm ent.” The C om petent A uthority contem plated  by 
regulation 14 “is no t an  in stitu tio n  or body requiring to be 
formally constitu ted . This regulation by itself enables su ch  
person to be appoin ted  in order to exercise pow ers and  
functions specified th e re in .” Regulation 14 is “self contained  to
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enable su ch  Com petent A uthority to ac t w ithout any reference 
being m ade to su ch  person either in regulation 2 or regulation 
5 provided he is appointed by the President." Therefore, “even 
assum ing  b u t not conceding th a t there is no empowering 
provision in the Regulation in relation to a Competent Authority, 
the appo in tm en t of a  C om petent A uthority for the purposes of 
Regulation 14 (1) is valid and  in accordance with the said 
Regulation." "Having regard to the n a tu re  and  scope of the 
Em ergency Regulations and  the circum stances in which they 
were m ade, as se t ou t in parag raph  19 of the affidavit of the I s1 
respondent, su c h  regulations m u st be interpreted so as to 
give proper and  effectual effect to the purpose for which they 
were m ade . . . Even w hen there is an  omission, a Regulation 
m u st be in terpreted  to give effect to the  purpose for which it 
w as m ade.”

MY VIEWS ON THE ATTORNEY GENERAL S SUBMISSIONS

T he A ttorney G eneral correctly  su b m itted  th a t the 
executive pow er of the people, including the defence of 
Sri Lanka, is, by Article 4 (b) of the C onstitution, vested in 
the President. 1 agree th a t the executive power extends to 
the power of m aking appoin tm ents. However, it does not 
follow th a t the P resident may do as she  or he may will, for 
appo in tm en ts m u st be m ade in conformity w ith the provisions 
of the  law. The executive power of the President includes the 
defence of Sri Lanka. B ut em ergency powers derive from 
P arliam en t by delegation. The executive has  no pouuoir 
reglem entaire, as it h as  in France. U nder the C onstitution, the 
legislative pow er of the  people is exercised by Parliam ent. The 
P residen t h a s  no prim ary legislative power. However, the law 
m aking power is delegated by Parliam ent to the P resident in 
respect of the m aking of su ch  em ergency regulations as appear 
to h e r or him  to be necessary  or expedient in the in terests  of 
public security  and  the preservation of public order and  the 
supp ressio n  of m utiny, riot or civil commotion, or for the 
m ain tenance  of supplies and  sevices essential to the life of the 
com m unity. (Section 5 Public Security Act No. 25 of 1947 as
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amended). Article 155 (1) of the  C onstitu tion  s ta te s  th e  Public 
Security O rdinance shall be deem ed to be a  law enacted  by 
Parliam ent. O rdinarily, delegated pow ers shou ld  be exercised 
by the au thority  upon w hom  it is conferred, an d  by no  one else. 
Delegatus non po test delegare, u n le ss  a  con trary  in ten tion  is 
expressed. Section 6 of the  Public Security  O rdinance perm its 
delegation by th e  President. Section 6 s ta te s  as  follows: 
“Em ergency regulations m ay provide for em powering su c h  
au thorities or persons as  m ay be specified in the  regula tions 
to m ake o rders an d  ru le s  for any  of the  p u rp o se s  for 
which su c h  regulations a re  au thorized  by th is  O rdinance to be 
made, and  m ay contain  su ch  incidental and  supp lem en tary  
provisions as ap p ea r to  th e  P resident to be necessary  or 
expedient for the p u rp o ses  of the  regu la tions.” The section 
confers a  power w hich if exercised is coupled w ith  a  duty. 
Parliam ent h as  in tended  to leave to the  ju d g m en t of the 
President the question  w hether or no t to exercise the  pow er to 
em power au thorities  o r persons a t all; b u t w here th e  P resident 
decides to  exercise the power, the  P residen t m u s t m ake 
em ergency reg u la tio n s  em pow ering su c h  a u th o ritie s  or 
persons as m ay be specified in th e  regu la tions to m ake orders 
and ru les for any of the  p u rp o ses  for w hich su ch  regu la tions 
are authorized by the  Public Security O rdinance to be m ade. 
There is a  duty  to exercise su c h  delegated pow er even though  
it has  been conferred in d iscretionary  term s. In Pargan Singh  
v. Secretary o j S ta te  fo r  the Home Departmentai, w here the 
Im m igration Act 1971 s. 18 (1) says th a t the Secretary  of S tate  
‘may by regulations provide’ for notice to be given of an  
appealable decision, the H ouse of Lords held th a t th e  tru e  legal 
m eaning of th is en ac tm en t w as th a t su c h  regu la tions m u st 
be made. See also  F rancis Bennion, Statutory Interpretation, 
3rd ed. 1997, p. 182.

In the m a tte r before th is C ourt, the  P resident did m ake 
em ergency regula tions em powering certain  au th o rities  or 
persons specified in su c h  regu la tions to m ake orders for the 
various pu rposes of the  regu la tions m ade. T hus w ith regard  to 
requisition ing  an d  acq u isitio n  of property , regu la tio n  8
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s ta tes  th a t “a Com petent Authority" has the power to do 
certain  things. Regulation 8(10) s ta tes  th a t for the purpose of 
regulation 8 "Com petent Authority" includes six specified 
classes of persons. Additionally, regulations 8 (7) and (8) 
confer powers with regard to the requisitioning of immovable 
p roperty  on th e  S ecretary  to the  M inistry of Defence. 
Regulation 9 confers powers w ith regard to the requisitioning 
of vehicles on a "Com petent Authority". Regulation 9 (5) 
specifies who “C om petent A uthority” m eans for the purposes 
of regulation 9. Regulation 10 A provides for the appointm ent 
by the P resident of a Com m issioner-G eneral of Essential 
Sevices for the  purposes of the regulation . . . Regulation 10 B 
provides for the appointm ent by the President of a Commissioner 
of Civil S ecurity  for th e  p u rp o se s  of the  regu la tions. 
W ith regard  to the preven tion  of the  en try  of persons 
into restric ted  places, regulation 1 1 confers powers on a 
“C om peten t A uthority". Regulation 1 1 (3) specifies who 
"Com petent Authority" m eans for the purposes of regulation
11. With regard to the prohibition of m eetings and  processions 
(regulation 12) and  the  im position of curfew (regulation 13) 
the P resident is designated as the relevant authority . With 
regard to the supervision, search  and  detention of persons, 
regulations 16 and  17 confer powers on the Secretary to the 
M inistry of Defence. W ith regard to the  power of search, seizure 
a rre s t and  detention, regulation 18 (1) confers powers on 
certain  specified persons. Regulation 20 B provides for the 
appoin tm ent of a Com m issioner-G eneral of Rehabilitation 
by the President of the purposes of th a t regulation. These 
provisions recognize the fact th a t w hen Parliam ent in section 
6 of the Public Security O rdinance enabled the President to 
em power au thorities or persons to do certain  things authorized 
by the O rdinance, su c h  em pow erm ent w as conditional: the 
au thorities or persons em powered to m ake orders and  rules for 
any of the pu rposes for w hich any regulation was m ade m ust 
be specified in em ergency regulations. If Parliam ent has  found 
it necessary  in order to m eet the severe conditions of a time to 
au thorize by indirect m eans the taking of the extraordinary
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m easures se t ou t in regulation 14 a t  the com m and of a  selected 
authority  or person, p lain  ju s tic e  a t least requires th a t the 
public shou ld  know  no t only w hat precisely is th e  au thority  
conferred, so  th a t it m ay be en su red  th a t th e  exercise is no t in 
excess of the  power P arliam ent h as  conferred, b u t also th a t the 
authority  or person  designated  to take  su c h  m easu res should  
be identified an d  duly  em powered in accordance w ith a 
prescribed m ode of appoin tm ent. Publicity is essential. See the 
observations in Blackpool Corporation v. Locker121

In the sam e delegated legislation in w hich the  regulations 
m entioned above rela ting  to the appo in tm en t of various 
authorities and  persons to m ake orders, namely, the Emergency 
(M iscellaneous Provision and  Powers) Regulation No. 1 o f2000 
as am ended, regulation 14 deals w ith "Control of Publications". 
There are  several au th o ritie s  or p e rso n s  em pow ered to 
exercise the pow ers conferred by regulation 14. It is s ta ted  in 
regulation 14 (2) (a) th a t w here there  h a s  been a  conviction of 
a person for an  offence of having published  a  new spaper in 
contravention of regulation 14(1),  the  P residen t m ay by order 
direct th a t during  su ch  period as m ay be specified in th a t o rder 
th a t person shall no t p ub lish  any new spaper in Sri Lanka. In 
term s of regulation 14 (6), the  P residen t m ay d irect th a t an 
order m ade u n d er regulation 14 be su sp en d ed  or revoked by 
the President. Regulation 14 (1) refers to a  “C om petent 
Authority" who m ay also  m ake decisions and  take  various 
actions w ith regard  to the “control of publications," including 
the au thorization  of any  person  specified in the  order of the 
Com petent A uthority  to take su c h  s tep s  as ap p ea r to the 
persons so au thorized  to be necessary  for com pliance w ith  the 
order. As we have seen , in the m a tte r before u s , the person 
authorized w as the Inspector-G eneral of Police. I am  not 
considering o r com m enting  upon  the ac ts  or om issions of 
Mr. Rubasinghe. I do note, however, th a t w hereas the President 
has confined action on th e  p a r t of the  P residen t to cases w here 
there has  been  conviction for an  offence, regulation 14 (2) (b) 
enables the "C om petent A u th o rity .. . after issu ing  one or more 
w arnings as he m ay consider reasonab le . . . "  to take the
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m easures se t ou t in regulation 14 which, as we have seen, 
far exceed those m easures the  President may take under 
regulation 14 (2) (a).

We are not a t th is stage concerned w ith the question of 
'w arnings’ issued  by the Is' respondent and their validity or 
significance. Nor are we concerned w ith the Is1 respondent's 
in terpreta tion  of a cartoon or articles referred to in paragraph 
19 of the 1sl responden t’s affidavit as suggested by the Attorney 
G eneral to be indicative of the purpose for which the regulations 
were made, nam ely to deal with a  “serious crisis" confronting 
the  coun try . W hat is in issu e  is no t the ex istence of 
c ircum stances w arran ting  the bringing into operation Part II 
of the Public Security O rdinance. The question is w hether the 
1st responden t w as by law entitled to m ake the orders he made, 
even granting  th a t there w as a “serious crisis."

1 am  of the view th a t the l sl respondent was not entitled to 
m ake the orders he did, for he was not empowered by the 
regulations to do so w ithin the m eaning of section 6 of the 
Public Security O rdinance. There is no regulation s ta ting  who 
the “C om petent A uthority” is for the purposes of regulation 14.

Regulation 14 may be "self contained". But,  who is the 
au thority  or persons as specified in the regulations to make 
orders u n d er regulation 14? No one. The delegation of power 
by the President to a C om petent A uthority was effected by 
regulation 14. B ut the  m eans chosen for the appointm ent, as 
far as the C om petent A uthority for the purposes of regulation 
14 w as concerned, nam ely by a  notification published in the 
G azette w as not an  effective exercise of the delegated power 
conferred by Parliam ent by section 6 of the Public Security 
O rdinance. Regulation 5 is no doubt, as the Attorney G eneral 
said, an  “enabling provision"; b u t w hat it enables is the 
appoin tm ent of com petent au thorities for the whole or any p a il 
of Sri Lanka and  for the appoin tm ent of several com petent 
au thorities  for the purposes of any regulation or for any 
specified a rea  or place. Reliance w as placed upon section 2(1)



sc Leader Publications (Pvt) Ltd. v. A riya Rubasirtghe, Director o f  2 7 9  
Information a n d  the C om petent Authority a n d  Others (Ameraslnghe, J.)

of the regulations w hich defines “C om petent A uthority”. The 
Gazette notification m aking the  pu rported  appo in tm en t too 
refers to regulation 2 (1). Section 6 of the  Public Security  
O rdinance requires the  au tho rities  o r persons em pow ered to, 
to m ake orders an d  ru les  to be em powered by em ergency 
regulations. There m u s t be a  sub stan tiv e  enac tm en t in  th a t 
regard. The w ords in the  definition are merely descriptive and  
had  no substan tiv e  effect of em powering any au th o rity  or 
person for the  p u rposes of regulation 14. See W akefield Board  
ojH ealth  u. W est Riding & Grimsby R ailw ay Co.,131.

Bennion (op.cit.P. 436) says: “It is a  drafting erro r (less 
frequent now th a n  formerly) to incorporate a  su b stan tiv e  
enactm ent in a  definition. A definition is no t expected to have 
operative effect as an  in d ependen t enactm ent. If it is w orded 
in th a t way, th e  C ourts will tend  to construe  it restrictively and  
confine it to the proper function of a  definition.”

If the definition of “C om petent A uthority” in regulation 
2(1)  w as drafted  w ith  the  in ten tion  of having a  su b stan tiv e  
effect it m u s t be regarded  as a  drafting error an d  co n stru ed  
restrictively and  confined to its lim ited function of a  definition. 
Parliam ent has  reposed tru s t an d  confidence in th e  P residen t 
and  since the P residen t is au thorized  to m ake binding, general 
law th rough  em ergency regulations, all conditions im posed by 
Parliam ent, including those  se t o u t in section 6 of th e  Public 
Security O rdinance w here Parliam ent has, in  an  exceptional 
instance, included a  pow er of sub-delegation  to au th o rities  
and persons selected by the President, m ust be strictly observed, 
especially since the righ ts an d  freedom s of citizens u n d e r the 
ordinary laws m ay be d isregarded. Indeed, the veiy p u rpose  of 
em ergency regula tions is to su sp e n d  the operation of the  laws 
of the land  for the sake of achieving the purposes specified by 
Parliam ent in the Public Security  O rdinance.

Moreover, the failure to identify the C om petent A uthority 
for the purpose of regula tion  14 falls ou tside the u su a l, 
operative, delegated - legislative schem e of Parliam ent: As we
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have seen, the “Com petent A uthority” and other person or 
au thority  for the purpose of each regulation in the Emergency 
(M iscellaneous Provisions and  Powers) Regulation No. 1 of 
2000 have been identified except in the one case of the 
“C om petent A uthority” for the  purposes of regulation 14. It 
m ight also be pointed out th a t in several Emergency (Restriction 
on Publication  and  T ran sm issio n  of Sensitive M ilitary 
Information) Regulations, (e. g. regulation 2 of No. 1 of 1995; 
regulation 4 of No. 1 of 1 996; regulation 4 of No. 1 of 1998), it 
is s ta ted  as follows: ‘T h e  President may for the purpose of 
these regulations, appoint by nam e or office, any person or 
body of persons to be the "Com petent Authority". Those 
regulations gave the "Com petent Authority" certain  powers 
w ith regard to the control of publication, ju s t  as regulation 
14 of the  Emergency (M iscellaneous Provisions and Powers) 
Regulation No. 1 of 2000 seeks to do.

THE SUBMISSIONS OF LEARNED COUNSEL FOR THE SECOND 
RESPONDENT

Regulation 2 s ta tes  th a t any person can be appointed by 
nam e or office as a  C om petent Authority. The President may 
in term s of Article 155 (2) of the C onstitu tion make regulations 
overiding or suspend ing  the operation of the provisions of law 
except the provisions of the C onstitution. The President has 
derived au thority  to appoin t a Com petent A uthority by virtue 
of Article 1 55 of the C onstitu tion  and  sections 5 and  6 of 
the Public Security O rdinance. W hen the President m akes 
regulations the President need not m ention in such  regulations 
th a t the President is em powering herself with authority  to 
appoin t com petent au thorities. If the proposition pu t forward 
is accepted, "then one can argue th a t even in the absence of 
provisions in the  C onstitu tion  and  the Public Security 
O rdinance still the President can appoint com petent authorities 
if there  is enabling provision in the regulation." It is not "logical 
to argue th a t the P resident is em powered to m ake regulations 
em powering herself to appoin t com petent au thorities in the 
absence of the sa id  (sic) provisions of law. In view of the
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applicability of the  said  provisions of law there is no necessity  
w hatsoever for the P resident to include an  enabling provision 
to appoin t the com petent au tho rities.” The pow er to appoin t 
com petent au thorities is vested in the P resident and  the 
President has  m ade the appointm ent. There is no irregularity 
in the procedure followed. In any  event, the  appoin tm ent 
cannot be challenged in view of the im m unity of the P resident 
in te rm s of A rticle 35 of th e  C o n s titu tio n . U n d er no  
circum stances can the  Court question  the validity a n d /o r  
legality of the  appoin tm ent of com peten t au thorities. In 
fact the  petitioner has  not in the petition challenged the 
appointm ent of the com petent authorities. Neither the President 
nor the A ttorney G eneral un d er and  in term s of Article 35 (3) 
of the C onstitu tion  have been m ade parties to th is  application 
and  therefore it is incorrect to consider the  validity of su ch  
appoin tm ent w ithout hearing the necessary  parties.

MY VIEWS ON THE SUBMISSIONS OF COUNSEL FOR THE SECOND 
RESPONDENT

The P resident’s power to appoin t com petent au thorities is 
not derived from regulation 2. Nor is it derived from Article 155 
of the C onstitution. It is derived from section 6 of th e  Public 
Security O rdinance. Article 155 of the C onstitu tion  s ta tes  th a t 
the Public Security O rdinance "shall be deem ed to be a law 
enacted by Parliam ent." As 1 have explained, if and  w hen the 
President decides to appoint au thorities or persons to exercise 
certain functions, the President m ust, as required by Parliam ent 
in section 6 of the Public Security O rdinance, as a  condition of 
its delegation of legislative au thority  to the President, em power 
persons who are to exercise sub-delegated powers relating to 
the m aking of orders and  rules, in em ergency regulations.

The President cannot, as learned counsel for the second 
respondent supposed, appoint com petent au tho rities  except 
in s tric t accordance w ith the provisions of section 6 of the 
Public Security O rdinance. It is no t a  question  of “logic", as 
learned counsel subm itted; it is a  question of law; and  the law
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is s ta ted  in section 6 of the Public Security Ordinance. The 
m aking of emergency regulations canno t have the effect of 
overriding, am ending or suspending  the operation of the 
Public Security O rdinance, u n d er Article 155 (2) of the 
Constitution, for it is through tha t law tha t Parliam ent delegates 
the power of m aking emergency regulations to the President. 
It is a du teous thing th a t the President stricly observes the 
conditions of the powers of legislation delegated by parliam ent. 
The subm issions based on the im m unity of the President from 
su it and  the need to h ear “necessary parties" does not require 
m uch consideration. This is no t a proceeding against the 
President in respect of anything done or om itted to be done by 
the President. W hatis in issue, is the validity of Mr. Rubasinghe’s 
orders. It is a  m atter w here Paliam ent has delegated some of 
its C onstitu tional powers to the President and  the issue is 
w hether the power of Parliam ent delegated to the President 
has  been exercised in accordance with the intention of 
Parliam ent as s ta ted  in section 6 of the Public Security 
O rdinance. The C onstitution, as well as sections 2 (3), (4) (5) 
and  (6) of the Public Security O rdinance, make it clear in 
Article 155 th a t the President’s powers with regard to public 
security  are derived from Parliam ent and are sub ject to 
Parliam ent's control and  scrutiny. The C ourts shall endeavour 
to ensu re  th a t the will of Parliam ent, as expressed in the 
Public Security O rdnance, will be duly carried out. As for the 
subm ission  tha t, the petitioner had not challenged the validity 
of the C om petent A uthority 's appointm ent, a tten tion  is drawn 
to parag raph  41 of the petition and  prayers (e) and  (f) of the 
petition, as well as correspondence, refered to above.

ORDER

For the reasons se t out in my judgm ent, 1 declare tha t the 
first responden t had  no power or au thority  to ac t under 
regulation 14. I fu rth e r declare th a t the documenL daLed the 
22n,i of May, 2000 (P26) addressed  to Leader Publications 
(Pvt.) Ltd. by the first respondent, is a nullity and of no force 
or avail in law.
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Acting u n d er and  in term s of Article 126 (4) of the 
C onstitution, I

(1) D irect the 5th respondent, the  Inspector-G eneral of 
Police, to restore forthw ith to the petitioner possession of any 
prin ting press, com puter equipm ent or prem ises of w hich 
possession may have been taken  p u rsu a n t to any order or 
purported  order issued  by the first responden t to the 5lh 
respondent;

(2) m ake order th a t the S tate  shall pay the petitioner a 
sum  of Rs. 100,000 as costs w ithin 8 weeks from the date  of 
th is order.

DHEERARATNE, J. - 1 agree.

ISMAIL, J. - I agree.

R e lie f g ran ted  by declaration th a t the Ist resp o n d en t's  
appointm ent as Competent Authority is a  nullity.


