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1971. Present: H . N . G . F ernando, C.J., Silva, S .P .J .,
an d  Sirim ane, J.

H . P . \ V IJ E  W A R  D E N A . .Appellant, and D U D L E Y  S . 
iS E N A N A Y A K E  a n d  0 other.?. R e s p o n d e n ts

Election Petition Append S o . 2 of 1970— Electoral District 
S o . 130, Dcdigama

Parliamentary election— Election petition—Alienation oj corrupt practice—Xccessary 
parties— Allegation of general intimidation—Bcijuiranenl thul the petition must 
state the material facts relating to it—Ceylon (Parliamentary Elections) Order 
in Council [Cap. 3S1), as amended by Act So. 0 of 1070, ss. SOA, SO B  (c), 
SO B(d),  S3 (J), Bale U .

The requirement of section SOA of the Parliamentary Elections Order in 
Council that., in an election petition, tho petitioner shall join ns respondent 
every person against whom allegations of any corrupt practice arc made in tho 
petition is mandatory. Failure to comply villi it would lender a “  charge ”  
o f undue influence liable to be dismissed. In such a case tho Election Judge 
has no power, before the trial commences, lo nild as parties persons who should 
have been joined in tho petition.

Where general intimidation is alleged in an election petition as a ground for 
(he avoidnneo o f a Parliamentary election, section SO B (c) o f  the Parliamentary 
Elections Order in Council requires that (ho petition must state tho material 
facts on which the petitioner relies. The petition must specify at the least 
the nature of the alleged intimidation : whether it consisted o f actual violence, 
or o f threats o f  violence, or o f  some oilier, kind of intimidation, and when and 
where such intimidation is alleged to hove occurred. The petitioner cannot 
be permitted merely to specify a ground of genera) intimidation with the hope 
that- ho can substantiate it with evidence subsequently secured.

E l E C T IO N  P e t it io n  A p p e a l N o . 2 o f  1970— D c d ig a m a .

Nimal Senatutyake, w ith  Suriya Wickremasiughe, A dda P . Abeyratne, 
.-1 sola Gunasekera a n d  Peter Jayasekeru, fo r  th e p e t it io n e r -a p p e lla n t .

0 . Ranganathan, Q.O., w ith  Jszadeen Mohamed, Q.O., P . Nayuleswarati, 
H. D. Tambiah, S. G. Crossettc-Thcimbiah, K . Kattagaralnam a n d  Saruth 
Dissanayake, fo r  th e  resp on d en ts-resp on d en ts .

Cur. adv. vull.

F eb ru a ry  26, 1971. H . N . G . F ern an do , C .J .—

T h is  e le c t io n  p e t it io n  ch a llen g ed  the e lection  o f  th e  R e s p o n d e n t  at a 
P a r lia m e n ta ry  E le c t io n  o n  tw o  grou n d s, on e o f  w h ich  w a s  th a t  th e  c o r r u p t  
p r a c t ic e  o f  u n d u e  in flu e n ce  w a s co m m itte d  b y  an  a g e n t  o f  th e  R e s p o n d e n t  
o r  w ith  th e  k n o w le d g e  a n d  con sen t o f  the R espon dent-.
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S ch ed u le  A  t o  th e  p e t it io n  con ta in ed  a  s ta te m e n t  th a t  s ix  n a m e d  p erson s 
w ith  o th e rs  u n k n o w n  c o m m itte d  th e  c o r r u p t  p r a c t ic e  o f  u n d u e  in flu en ce  
on  2 n d  M a y  19 70 , a n d  a lso  a  s ta tem en t o f  a c ts  o f  v io le n c e  a n d  o f  th rea ts  
a lleged  t o  h a v e  b e e n  d o n e  o r  m a d e  b y  th e  sa id  p e r s o n s , w h ich  a c ts  a n d  
th reats w e re  a lle g e d  t o  h a v e  im p ed ed  th e  fr e e  e x e rc ise  o f  th e  fra n ch ise  
o f  certa in  n a m e d  e le c to rs .

S e c tio n  SOA o f  th e  P a r lia m en ta ry  E le c t io n s  O rd e r  in  C ou n cil, as 
a m en d ed  in  19 70  (A c t  N o . 9 o f  1970 , s. 30 ) p r o v id e s  inter alia th a t  a
petitioner shall join  a s  re sp on d en t to  h is  e le c t io n  p e t i t i o n ............any
person against whom allegations of any corrupt practice a re  m a d e  in  th e  
p e tition .

T h e  lea rn ed  E le c t io n  J u d g e  h as p o in te d  o u t  th a t  a lleg a tion s  o f  th e  
co rru p t p r a c t ic e  o f  u n d u e  in flu en ce  w ere  m a d e  in  th is  p e t it io n  against 
six  n a m e d  p e r so n s , b u t  th a t  n on e  o f  th em  w e re  (as  re q u ire d  b y  s. SOA) 
jo in e d  as r e sp o n d e n ts . H e  h e ld  th a t  th e  r e q u ire m e n t  o f  s. SOA is 
m a n d a to ry , th a t  th e re  is  n o  p o w e r  to  a d d  as p a r t ie s  p e rso n s  w h o  sh o u ld  
h a v e  b e e n  jo in e d , a n d  th a t  a c c o r d in g ^  h e  h a d  n o  p o w e r  t o  grant- re lie f 
fo r  th e  fa ilu re  t o  jo in  th e  p ro p e r  p erson s as  R e s p o n d e n ts  t o  th is  p e t itio n .

L e a rn e d  C ou n se l a p p e a r in g  fo r  th e p e t it io n e r  in  th is  a p p e a l c o n c e d e d  
th a t th e  p e t it io n e r  w as , b y  reason  o f  s. SOA, b o u n d  t o  jo in  as resp on d en ts  
the s ix  p e rso n s  n a m e d  in  sch ed u le  A  to  th e  E le c t io n  P e t it io n . 
N ev erth e less  h e  a r g u e d  th a t  th e p u rp o se  o f  s. SOA w a s  to. a ffo r d  to  p erson s, 
aga inst w h o m  a lle g a tio n s  o f  co rru p t p r a c t ic e  a re  m a d e , th e  o p p o r tu n ity  
to  d e fe n d  th e m se lv e s  a t  th e  tria l o f  an  e le c t io n  p e t it io n , a n d  th a t  th is  
p u rp ose  can  b e  a c h ie v e d  b y  th eir  b e in g  jo in e d  b e fo r e  th e  tr ia l com m en ces .

C ou n sel s u b m itte d  in  th is  co n n e ctio n  th a t  o u r  s. SOA a p p e a rs  to  h a v e  
a d o p te d  fr o m  s. S2 o f  th e  In d ia n  R e p r e se n ta t io n  o f  th e  P e o p le  Act. the 
req u irem en t fo r  th e  jo in d e r  o f  an y  p erson  a g a in s t  w h o m  a c o r r u p t  p r a c t ic e  
is a lleged , a n d  th a t  w e  sh ou ld  a p p ly  th e  d e c is io n  in  Jagan Nath v. Jasicaul 
Singh J, in  w h ich  th e  S u p rem e C ou rt o f  In d ia  h e ld  th a t  a  p e rso n  n ot 
jo in e d  in te rm s  o f  s. S2 o f  th e  In d ia n  A c t  c o u ld  b e  so  jo in e d  b e fo re  
trial.

In  r e je c t in g  th is  sa m e  su bm ission , th e  le a rn e d  E le c t io n  J u d g e  has 
p o in te d  o u t  th a t  in  th e  In d ia n  case th ere  h a d  b e e n  an  om iss ion  to  jo in  
an  u n su ccessfu l c a n d id a te , w hereas in  th e  p re se n t case  th ere  w as an 
om ission  to  jo in  a  p erson  against w h om  an  a lle g a tio n  o f  a  corru p t 
p ra c tice  w as m a d e  in  th e  p e tition . T h e  p o in t  th u s  m a d e  b y  th e  lea rn ed  
J u d g e  m erits  fu lle r  ex p la n a tion .

T h e  p u rp o se  o f  jo in in g  a person  a lleg ed  to  h a v e  c o m m itte d  a co rru p t 
p ra c tice  is t o  a f fo r d  t o  h im  a fu ll o p p o r tu n ity  to  d e fe n d  h im s e lf  a n d  to  
a v o id  a  fin d in g  w h ich  will in v o lv e  d e p r iv a tio n  o f  h is  c iv ic  r igh ts . I f  
s. SOA is d u ly  o b s e rv e d  b y 'h is  be in g  jo in e d  in  th e  o r ig in a l p e t it io n , it 
fo llo w s  th a t  th e  “ c h a r g e ”  against h im  is  la id  w ith in  21 d a j s  o f  the 
p u b lica tio n  o f  th e  resu lt o f  the E le ct io n  (s. S3 ( 1 ) ) ,  a n d  th at w ith in  10

'1051 A. I. It., S. G. 211.
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d a y s  th e r e a fte r  h e is se rv ed  w ith  n o t ic e  o f  th e  “  ch a rg e  (R u le  15). 
In th is  w a y , d u e  co m p lia n ce  w ith s. SOA e n su res  th a t  su ch  a person  k n ow s 
w ith in  31 d a y s  o f  th e  e le ction  th at h e lia s  to  fa c e  th e  “  ch a rg e  ” , an d  is 
a b le  a t a n  e a r ly  s ta g e  to  p rep are  fo r  his d e fe n ce . C o u n se l fo r  th e  p e tition er  
u rg ed  in  a n o th e r  co n n e ct io n  th at the re q u ire m e n ts  o f  s. S3 (1 ) a n d  R u le  
15 are  p e r e m p t o r y  a n d  th a t  the C ou rts h a v e  n o  p o w e r  to  a llo w  a n y  relief 
against- d e la y  in  c o m p ly in g  w ith  re q u ire m e n ts  o f  th is  n atu re . B u t  i f  a 
jo in d e r  w e re  to  b e  p e rm itte d  a fter  th e  la p se  o f  th e  3 1 -d a y  p e r io d , th e  
C ou rt w o u ld  in d ir e c t ly  b e  a fford in g  r e l ie f  against- th e  fa ilu re  to  c o m p ly  

. w ith  th e se  p e r e m p t o r y  requ irem ents as  t o  t im e . E v e n  a C ou rt must, 
n ot d o  in d ir e c t ly  th a t  w h ich  it  has n o  p o w e r  to  d o  d ir e c t ly .

I n  th e  ca se  o f  Rajapakst v. Kathirgamanathan1 d e c id e d  in .19G5, 
T a m b ia h  J .  h e ld  th a t  th e  successfu l c a n d id a te  m u s t  b e  jo in e d  in an  
e le c t io n  p e t i t io n ,  a n d  d ism issed  a p e t it io n  in  w h ic h  h e  w as n o t  so jo in e d . 
T h e  L e g is la tu r e , in  ex p ress ly  requ irin g  su ch  jo in d e r  b y  th e n ew  s. SOA 
e n a c te d  in  19 7 0 , h a s  en d orsed  th at d e c is io n . A n d  w h en  th e n ew  s. SOA 
fu r th e r  r e q u ir e d  th e  jo in d e r  o f  an y  p e r so n  a lle g e d  to  h a v e  co m m itte d  a 
c o r r u p t  p r a c t ic e ,  it  p la c e d  su ch  a p erson  in  th e  sa m e  p o s it io n  as a  successful, 
c a n d id a te . T h u s  n o n -co m p lia n ce  w ith  th e  fu r th e r  requ irem en t m u st 
en ta il th e  sa m e  con seq u en ce  o f  d ism issa l as  d o e s  n o n -co m p lia n ce  .w ith  
th e  r e q u ir e m e n t  to  jo in  th e  su ccessfu l c a n d id a te .

'The d e c is io n  o f  th e  Su prem e C ou rt o f  In d ia  d e a lt  w ith  a  d ifferen t 
s itu a t io n , in  w h ich  th e  con siderations I  h a v e  d is cu ss e d  m a y  n o t  be  o f  
th e sa m e  im p o r ta n ce .

C o u n se l f o r  th e  p e t it io n e r  su b m itted  fo r  o u r  c o n s id e ra tio n  a  h y p o th e t ic a l 
case  in  w h ic h  a  p e t it io n e r  is aw are th a t  so m e  p e r s o n  h a d  been  an  .agent 
o f  a  c a n d id a te  a n d  h a d  co m m itted  a c o r r u p t  p r a c t ic e ,  b u t  is n o t  aw a re  
o f  th e  n a m e  a n d  ad d ress  o f  th at p erson . H e  s u b m it t e d  th a t  in such  an  
e v e n t , th e  p e t it io n e r  can  sa tis fy  th e  re q u ire m e n ts  o f  s. 80 B  (d) b y  se ttin g  
o u t  p a r t icu la rs  o f  th e  co rru p t p ra c tice  a lle g e d  t o  h a v e  been  co m m itte d  
b y  a n  u n k n o w n  p e rso n " '’ , b u t th a t  i f  th e  n a m e  b e co m e s  k n ow n  la ter  
th e  E le c t io n  J u d g e  cou ld  p ro p e r ly  jo in  th e  k n o w n  p erson  at- the la ter  
s tag e . I n  C o u n se l’s su bm ission , th ere  w as th u s  sh ow n  to  c.xist an 
in h e re n t p o w e r  fo r  th e  J u d g e  to  jo in  a  p e r so n  w h o  h a d  not. been  jo in e d  
in th e  p e t it io n .

A s su m in g  fo r  p re se n t p u rposes th e  v a lid ity  o f  these su bm ission s, 
th ere  a re  m a n y  reason s w h y  th ey  d o  n o t  a ss is t  th e  p e tition er  in  th is  
ca se  :—

(i) I n  t h e  h y p o th e t ic a l case, th ere is in  fa c t  n o  n o n -co m p lia n ce  w ith  
s. SOA, w h ich  requ ires a  p e t it io n e r  o n ly  to  jo in  k n ow n  
p e rso u s— lex non cogil ad impossibilia. H e n ce  even  i f  th e  
J u d g e  ca n  su bsequ en tly  jo in  so m e  p e r s o n  w h en  his n am e a n d  
id e n t ity  b e co m e s  k n ow n , th e  J u d g e  w ill n o t  b e  g ra n tin g  re lie f  
a g a in s t  a n on -com p lia n ce  w ith  s. SOA.

J (1965) 6S N. L. R. 14.
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(ii) In  th e  p r e s e n t  ca se , th e  n am es o f  th e  p e rso n s  a lle g e d  to  h a v e
c o m m it te d  a  c o r r u p t  p ra c tice  w ere k n o w n  a n d  w e re  s ta te d  in 
th e  p e t it io n  ; e v e n  i f  an  E le c t io n  J u d g e  h a s in h e re n t p o w e r  to  
jo in  a  n e w  r e sp o n d e n t , th e  co n s id e ra tio n s  a lr e a d y  d is cu sse d  
w ill p r e v e n t  a  J u d g e  fro m  ex erc is in g  su ch  in h e r e n t  p o w e r  w h ere  
th ere  h a s  b e e n  a  c le a r  d e fa u lt  on  th e  p e t it io n e r ’s  p a r t .

(iii) A  d e c is io n  th a t  jo in d e r  m a y  be  a llo w e d  in  th e  in s ta n t  ca se  in
e x e rc ise  o f  in h e r e n t  p o w e r  w ill m ean  th a t  p e t it io n e r s  are  free  
to  ig n o re  th e  c le a r  a n d  sim p le  req u irem en ts  o f  s. SOA w h ich  
P a r lia m e n t im p o s e d  s o  soon  p r io r  to  th e  la s t  G en era l E le c t io n .

F o r  th ese  rea son s , I a g r e e  w ith  th e  learn ed  tria l J u d g e  th a t  th e  “  c h a r g e ”  
o f  u n d u e  in flu e n ce  h a s  t o  b e  d ism issed .

T h e  o th e r  g r o u n d  o n  w h ich  th e  e le ction  o f  th e  re sp o n d e n t w a s ch a lle n g e d  
w as s ta te d  in  th e  p e t it io n  a s  f o l l o w s :—

“  A n d  y o u r  p e t it io n e r  states th at b y  reason  o f  g en era l in tim id a tio n  
o r  o th e r  c ir c u m s ta n ce s  th e  m a jo r ity  o f  e le c to rs  w e re  o r  m a y  h a v e  
b een  p r e v e n te d  f r o m  e le c t in g  th e  ca n d id a te  w h o m  th e y  p re fe rre d . ”

T h e  lea rn ed  E le c t io n  J u d g e  lias h e ld  th a t  th is  s ta te m e n t  in  p a ra g ra p h  3 
o f  th e  p e t it io n  d o e s  n o t  sa tis fy  th e  req u irem en t in  s. SOB (c) th a t  th e  
p etition  m u st s e t  o u t  the material facts o n  w h ich  th e  p e t it io n e r  r e l ie s . . 
In  a  ca se  in  w h ich  a  p e t it io n e r  relies o n  th e  c o m m iss io n  o f  a c o r r u p t  o r  
illega l p r a c t ic e  b y  th e  su cce ss fu l ca n d id a te  o r  h is a g e n t, p a ra g ra p h  (d) o f  
s. SO e x p re ss fy  sp ecifie s  th e  fa c ts  w h ich  th e  p e t it io n e r  m u s t  s ta te  w ith  
rega rd  t o  th e  c o m m iss io n  o f  th e  a lleged  co rru p t o r  illega l p r a c t ic e . B u t  
th is s p e c if ica t io n  o f  w h a t  a re  m ateria l fa c ts  in  th a t  c lass o f  case  d o e s  n o t  
in m y  o p in io n  re lie v e  th e  p e t it io n e r  o f  th e  d u ty  t o  S p e c ify  m a ter ia l fa c ts  
in a ca se  in  w h ich  h e  seek s  to  a v o id  an  e le c t io n  o n  a d iffe r e n t  g ro u n d . 
F o r  in stan ce , a  p e t it io n e r  ca n n o t m ere ly  s ta te  th a t th e  su ccess fu l c a n d id a te  
w as d isq u a lified  f o r  e le c t io n , fo r  su ch  a  s ta te m e n t w o u ld  s p e c ify  o n ly  
the ground f o r  th e  a v o id a n c e  o f  th e  e lection , but not any fact o n  w h ich  he 
re lics  to  e sta b lish  th a t  g ro u n d  ; in this ex a m p le , i f  th e  m a te r ia l fa c t  is th a t 
tlie  resp on d en t w a s  a t th e  tim e  o f  his e le c t io n  a  p u b lic , o ffice r  o r  a 
g o v e rn m e n t c o n tr a c to r , o r  w as n o t a c it izen  o f  C c jd o n , o r  w a s th e  s u b je c t  
o f  som e  d is q u a lify in g  c o n v ic t io n , s. SOB (c) requ ires  th a t fa c t  a t le a s t to  
b e  s ta te d . S o  a lso , in  th e  case o f  a ch a rg e  o f  g en era l in tim id a tio n , a 
p e t it io n e r  m u st s p e c ify  a t  th o  least th e n atu re  o f  th e  a lle g e d  in tim id a tio n  ; 
w h eth er  it  c o n s is te d  o f  a c tu a l v io len ce , o r  o f  th re a ts  o f  v io le n ce , o r  o f  
so m e  o th e r  k in d  o f  in tim id a tio n , an d  w h en  a n d  w h e re  s u c h  in tim id a tio n  
is a lleged  to  h a v e  o c c u r r e d . A  p e tition er  ca n n o t b o  p e r m it te d  m e re ly  to  ; 
s p e c ify  a g ro u n d  o f  g en era l in tim id a tion  in  an  e le c t io n  p e t it io n  w ith  th e 
h o p e  th at h e  ca n  su b s ta n tia te  it w ith  e v id en ce  su b s e q u e n tly  se cu red .

P r io r  to  th o  a m e n d m e n t o f  1970, th e  sch em e  o f  th e  O rd e r  in  C ou n cil 
w as su ch  th a t  p a rt icu la rs  o f  a m a tter  a lleged  in  a n  e le c t io n  p e t it io n  c o u ld  
u n d er  R u le  5 o f  th e  R u le s  b e  fu rn ish ed  o n  a p p lic a t io n  o f  th o  re sp o n d e n t. 
T h ere  w ere d e c is io n s  to  th e  e ffe ct  th a t in  v ie w  o f  th i3  ru lo , a  b a re  a lleg a tion



Sam era u-icl.rnm a v. Sebastian 101

e.g ., b r ib e r y  b y  fin  a g e n t , n eed  Only b e  m a d e  in  a  petition ". I  agree  w ith  
th o tr ia l J u d g e  in  th is  ease  th a t  th e  .am endm cuts o f  1970 , w h ich  rep ea led  
R u le  5  a n d  r e q u ir e d  a  co n c ise  sta tem en t o f  m a te r ia l fa c ts  to  be  m ade 
in th o  p e t it io n , w e re  in te n d e d  to  secure th at a r e s p o n d e n t  w ill k n ow  fro m  
th o p e t it io n  i t s e l f  w h a t  fa c ts  tlie  p e tition er  p r o p o s e s  t o  p r o v e  in  o rd e r  to  
a v o id  th e  e le c t io n  a n d  w ill th u s h a v e  a  p rop er  o p p o r t u n i t y  to  p rep are  fo r  
th e tr ia l.

O n  th is  p o in t  a lso , C ou n sel fo r  th e  p e t it io n e r  s tre sse d  th e fa c t  that- 
tho p h r a s e o lo g y  o f  ,s. SOB is v ery  sim ilar to  th a t  o f  th e  co rresp on d in g  
In d ia n  S e c t io n , a n d  a rg u e d  th at w e sh ou ld  fo l lo w  In d ia n  decisions . T h o  
an sw er to  th is  a r g u m e n t  is th at th e  h is to ry  o f  th e  In d ia n  law  o n  th is  
m a tter  is d if fe r e n t  from  th e  h i s t o iy o f  ou r  la w , a n d . that- to  a p j)ly  In d ia n  
d ec is ion s  w o u ld  b e  to  ignore th e in ten tion  o f  th o  L e g is la tu re  in .am ending 
ou r  la w  in  1970. T h e  te rm  m ateria l fa c ts  ”  h a s  a  p la in  m ean ing  in  th o  
c o n t e x t  o f  r e q u ire m e n ts  re la tin g  to  p lea d in gs , n a m e ly  fa c ts  m a teria l to  
e stab lish  a  p a r t y ’s case .

N o  d o u b t  th e  p e t it io n e r  in th e in stan t case  h a s  s t a t e d  a m ateria l fa c t ,  
n a m ely  th a t  th e re  w as general in tim id a tion  ; b u t  th e re  w ill b o  m a n y  
o th er  m a te r ia l fa c t s  w h ich  need  to  b e  p r o v e d  b e fo r e  a n  E le ct io n  J u d g e  
can  h o ld  th a t  th e r e  a c tu a lly  had  been  g en era l in tim id a tio n . I  agree 
w ith  th e  le a rn e d  E le c t io n  J u d g e  th a t s. SOB (c) r e q u ire s  th e  p etition er  t o  
sta te  th e  o th e r  m a te r ia l fa c ts  in his p e t itio n .

F or  th e se  re a so n s  th e  ap pea l is d ism issed  w ith  c o s ts .

Silva , S .P .J .— I agree.

Sibimane, J .— I agree.

Appeal dismissed.
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