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Present: L a s c e l l e s C.J . and W o o d B e n t o n J . 

B A N D A et al. v. C A D E B . 

295 and 296—D. G. Kegalla, 2,724. 

Partition—Defendant in bona fide possession of whole land—Compensa­
tion for improvements—Profits taken after l i t i s contestatio—Set 
0ff—May claim for the value of profits taken after l i t i s contestatio 
be made in partition action ? 

The right to compensation i s a n incident of bona fide possession, 
and depends upon the possession being of. t h a t character. B u t the 
effect o f litis contestatio i s to change the character o f the possession. 
After litis contestatio the possession is no longer bona fide, and the 
possessor is liable t o account for the profits which he has taken 
after that . 

Partit ion actions do not stand on a different footing to ordinary-
actions for declaration of t i t le as regards the l iabil i ty of the bona 
fide possessor to account for his profits after litis contestatio. 

LASCELLES C . J . — T h e point a t which the litis contestatio arises is 
marked b y the filing of the contesting defendant's answer. . 

Where a defendant (co-owner) was i n bona fide possession of the 
who le land, the Court set off the value of the profits taken b y h i m 
after litis contestatio as against the compensation that was due t o 
h i m , but declined in the partit ion act ion to order the defendant to 
account for the entire profits taken after the litis contestatio, though 
t h e value of the profits taken b y h i m w a s i n excess o f the s u m due 
to him for compensation, as i t w a s in substance a c laim for damages 
which cannot be combined w i t h a partit ion action on unstamped 
pleadings. 

/ J*HE f ac t s appear f r o m t h e j u d g m e n t . 

Bawa, K.C., for t h e de fendant , appel lant , in N o . 295 , and for t h e 
d e f e n d a n t , respondent , i n N o . 2 9 6 . — T h e plaintiffs w e r e n o t en t i t l ed 
t o s e t off t h e profits w h i c h t h e de fendant der ived f rom t h e improve ­
m e n t s s ince litis contestatio. 

I n part i t ion act ion there c a n n o t b e sa id t o b e a litis contestatio 
a t any particular point of t i m e . T h e w h o l e d u t y of inves t iga t ing 
i n t o t h e t i t l e of t h e part ies i s c a s t o n t h e Court . Therefore t h e 
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principles applicable t o ordinary actions do not . apply t o parti­
t ion act ions . I n partition act ions litis contestatio arises, if a t ail, 
on ly w h e n t h e Court holds t h a t a party i s no t ent i t led t o the share 
c la imed by h i m . Till t h e n the party m u s t b e d e e m e d t o be a bona 
fide possessor. T h e Court had, moreover, no jurisdiction t o decide 
t h e quest ion of damages and se t off i n th i s case . 

Counsel c i ted Van Leeuwen (Kotze), Vol, II., pp. 368 and-450; 
Walter Pereira's Bight to Compensation for Improvements! 49; 
Samarasinghe v. Balahamy;1 Silva v. Silva;2 Perera v. Silva.3 

A. St. V. Jayewardene, for t h e plaintiffs, respondents , in N o . 2 9 5 , 
and t h e plaintiffs, appel lants , in N o . 296 .—There is n o difference 
b e t w e e n ordinary act ions and partit ion actions as t o t h e l iability 
of a possessor t o account for t h e fruits of h i s improvements . 

I t w a s agreed b e t w e e n t h e parties that the quest ion of se t off 
should be tried, and t h e defendant is now estopped from disput ing 
t h e propriety of t h e i ssue . Counsel cited Gurdeo Singh v. Singh,* 
Cornelia v. Endoris,* Adarahamy v. Abraham et al.,* Ponnamma 
v. Arumugam.7 

January 2 1 , 1913. WOOD RENTON J . — 

T h e points involved in t h e s e appeals do not , in m y opinion, present 
any very serious difficulty, and both appeals m a y be dealt w i t h 
together . 

T h e act ion is one for partit ion. The plaintiffs al leged that they 
were ent i t led t o a two-thirds share, and al lotted t o the defendant a 
one-third share, of t h e land in suit . T h e defendant in his answer 
c la imed t h e ent irety of t h e "whole land. T h e learned District J u d g e 
gave judgment in the plaintiffs' favour, and his decis ion w a s affirmed 
in appeal . H e held, however , that the de fendant had been in 
bona fide possess ion of t h e land. The quest ion t h e n arose as t o the 
c o m p e n s a t i o n t o wh ich t h e defendant w a s ent i t led. The Com­
miss ioner appointed t o se t t le t h e s c h e m e of partit ion appraised t h e 
va lue of t h e land, as enhanced b y the defendant ' s improvements 
o n i t , at R s . 500 an acre, and considered that a s u m of R s . 200 w a s 
sufficient t o cover t h e defendant ' s out lay in connect ion w i t h h i s 
i m p r o v e m e n t s . T h e learned District J u d g e in t h e result fixed the 
compensat ion at R s . 716, but se t off as against that a m o u n t t h e 
profits m a d e by t h e defendant through his possess ion of the land 
s ince litis contestatio in t h e act ion. This se t off is far more t h a n 
sufficient t o ext inguish t h e compensat ion awarded t o t h e defendant. 
T h e a m o u n t of compensa t ion fixed by the learned Distr ict J u d g e is 
no t cha l lenged . B u t t h e defendant contends that the profits m a d e 

1 (1902) 5 N. L. R. 379. * (1907) 36 Cal. 193, at pp. 205-208. 
2 (1905) 9 N. L. R. 110. * (1907) 1 A. C. R. x. 
s (1910) 13 N. L. R. 83. 4 • (1907) 2 A. C. R. 120. 

1 (1905) 8 N. L. R. 228. 
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b y him"through h i s possess ion of t h e l a n d u p t o t h e d a t e a t l e a s t of *M3. 
t h e j u d g m e n t o ug ht n o t t o h a v e b e e n s e t off aga ins t t h e c o m p e n s a - WOOD 
t ion t o w h i c h t h e Dis tr ic t J u d g e h a s h e l d t h a t h e w a s ent i t l ed as a BHNTON J . 
bona fide possessor . There c a n b e n o q u e s t i o n b u t t h a t in an Bandav. 
ordinary act ion for dec larat ion of t i t l e t o l a n d a bona fide possessor Coder 
would b e b o u n d t o account for profits after litis contestatio. There 
does n o t s e e m t o b e a n y very c lear author i ty o n t h e ques t ion 
w h e t h e r in th i s Colony there i s litis contestatio o n t h e fi l ing of t h e 
p la int or o n t h e filing of t h e answer . F o r t h e purposes of t h e 
present case t h e point i s immater ia l . T h e d e f e n d a n t ' s c o n t e n t i o n i s 
t h a t t h e principle appl icable t o ordinary act ions for dec larat ion of 
t i t l e does n o t hold good in part i t ion ac t ions i n w h i c h n o p e r e m p t o r y 
provision is m a d e for p leadings , and i t is t h e d u t y of t h e Court t o 
inves t igate i n d e p e n d e n t l y t h e t i t l e of every c l a i m a n t w h o a p p e a r s 
before i t . N o authori ty w a s c i ted t o u s in support of th i s content ion , 
and , in m y opinion, i t i s un tenab le . I n a part i t ion ac t ion , as in a n 
act ion for declarat ion of t i t l e , c o m p e n s a t i o n t o a bona fide p o s s e s s o r 
is a n inc ident arising from a declarat ion ef t i t l e . S e c t i o n 2 of t h e 
Part i t ion Ordinance of 1863 m a k e s t h e filing of a l ibel , or p la int , a s 
i t n o w is , b y t h e plaintiff imperat ive , a n d t h e fo l lowing s e c t i o n s 
provide for t h e appearance of de fendants and for a s t a t e m e n t b y 
t h e m of their a t t i tude t o t h e plaintiff 's c la im. I n pract ice t h e 
de fendant in a part i t ion act ion invariably def ines th i s a t t i tude b y 
filing a wr i t t en answer , and I doubt w h e t h e r i n Dis tr ic t Court c a s e s 
there i s a n y o ther legal m o d e of p lac ing i t before t h e Court . B u t 
b e t h a t as i t m a y , t h e Part i t ion Ordinance creates m a c h i n e r y b y 
w h i c h a substant ia l litis contestatio b e t w e e n part ies i s arrived a t . T 
see no reason w h y t h e ordinary rule of t h e c o m m o n l a w as t o prof i ts 
after litis contestatio should n o t ho ld good in act ions under t h a t 
Ordinance. 

T h e point t a k e n b y t h e plaintiffs in appeal N o . 296 is t h a t t h e 
learned Dis tr ic t J u d g e should h a v e . ordered t h e d e f e n d a n t t o 
a c c o u n t t o t h e m for a two-thirds share of t h e profits t h a t accrued 
t o h i m from possess ion of t h e land s ince litis contestatio i n t h e act ion 
and t o p a y d a m a g e s . T o th i s c l a i m i t appears t o m e t h a t there are 
several answers . I n t h e first p lace , i t i s n o t a c la im-of w h i c h t h e 
Court could t a k e a c c o u n t i n a part i t ion act ion. . E v e n as regards 
t h e share of profits, i t i s real ly a c l a i m in t h e nature of d a m a g e s , a n d 
i n a part i t ion act ion d a m a g e s c a n n o t b e c la imed or awarded . T h i s 
c learly resul ts f r o m t h e c a s e s of Samarasinghe v. Balahamy 1 a n d 
Silva v. Silva,.2 T h e plaintiffs' counse l referred u s t o a rul ing t o t h e 
contrary in D . C. Jaffna 5 , 1 4 8 . s B u t t h a t dec i s ion , as t h e de fend­
ant ' s counse l po inted out , i s prior t o Ordinance N o . 10 of 1897, w h i c h 
e x e m p t e d t h e p leadings in partit ion aot ions from s t a m p d u t y . I t 
w a s certainly n o t t h e in ten t ion of t h e Leg i s la ture b y t h a t e n a c t m e n t 

i (1802) BV.L. R. 879. * (1906). 9N.L.R.110;3 Bal. 149. 
» (1877) Bam. 1877,189. 



( 82 ) 

t o enable act ions for damages t o e scape from s t a m p d u t y b y be ing 
t a c k e d on. t o an act ion for partit ion. I n t h e n e x t p lace , i t i s clear 
f rom t h e record t h a t n o c l a i m s u c h as t h e plaintiffs h a v e n o w s e t u p 
w a s presented t o t h e J u d g e i n t h e proceedings i n t h e Distr ict Court. 
Their counsel cal led our a t t ent ion t o t h e fact t h a t i s sues had b e e n 
framed, o n e of w h i c h raised t h e ques t ion as t o t h e d a m a g e s w h i c h 
t h e y had suffered b y t h e de fendant ' s operations on t h e land, w h i l e 
anoiLer^dealt w i t h t h e i n c o m e t h a t h e had derived from i t after 
litis contestatio. I t i s obvious , J fowver7"tha tr the -objec t -o f - t t i e s e 
i s sues w a s s imply t o enable t h e Dis tr ic t J u d g e t o dec ide a s t o 
t h e a m o u n t of compensat ion payable t o t h e defendant , wh ich h e 
express ly declares i n h i s j u d g m e n t t o h a v e been t h e only quest ion 
in the case . T h e inquiry w h i c h h e he ld i s described in t h e record 
a s an " inquiry regarding c o m p e n s a t i o n . " T h e judgment deals w i t h 
c o m p e n s a t i o n only . 

On t h e grounds t h a t I h a v e s ta ted I would dismiss t h e s e appeals 
w i t h cos t s . 

LASCELLES C . J . — 
I concur w i t h t h e j u d g m e n t of m y brother "Wood R e n t o n . I 

c a n n o t s ee on principle w h y partit ion act ions should s tand o n a 
-different-footing t o ordinary actions^ for declaration of t i t le as 
regards t h e l iabil i ty of t h e bona fide possessor t o account for his 
profits after litis contestatio. T h a t there is a litis contestatio where 
t h e rights of t h e co-owners are in d i spute is indisputable , and t h e 
j o i n t a t w h i c h t h e litis contestatio arises i s , under t h e practice w h i c h 
prevai ls in our Courts , clearly marked by t h e filing of t h e contes t ing 
d e f e n d a n t ' s answer . After th i s the parties are a t i ssue . 

T h e right t o compensa t ion is an inc ident of bona fide possess ion, 
A n d d e p e n d s u p o n t h e possess ion being of t h a t character. B u t the 
•effect of litis contestatio i s t o change the character of t h e possess ion. 
A f t e r litis contestatio t h e possess ion is no longer bona fide, and t h e 
possessor is l iable t o account for t h e profits wh ich h e h a s t a k e n 
..after tha t . 

I therefore th ink that , in assess ing t h e compensat ion t o wh ich 
the defendant w a s ent i t l ed , t h e learned Distr ict J u d g e w a s right 

:in se t t ing off t h e v a l u e of t h e profits t a k e n b y t h e defendant after 
.litis contestatio. If h e had not done th i s , h e would obviously h a v e 
a w a r d e d t h e de fendant more t h a n t h a t t o wh ich h e w a s equi tably 
-entit led. 

W i t h regard t o t h e appeal in act ion N o . 2 9 6 , 1 n e e d only s a y t h a t , 
•in m y opinion, a c la im t o account for t h e w h o l e of t h e profits after 
l i t is contestatio i s a different mat ter . I t i s in subs tance a c la im 

rfor d a m a g e s , w h i c h , i t i s we l l se t t l ed , cannot b e combined w i t h a 
. ^partition act ion o n u n s t a m p e d pleadings . 

T w o u l d d i smiss t h e appeal w i t h cos t s . 
Appeals dismissed. 


