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W A R N A K U L.A

v.
R A M A N I J A Y A W A R D E N A

COURT OF APPEAL.
A. S. WIJETUNAGA, J. AND H. W. SENANAYAKE. J.
C. A. No. 463/87 (F) -  D. C. KALUTARA 191 2/D.
NOVEMBER 20, 1989.

Divorce -  Judgment -  Failure to give reasons -  Evaluation of evidence -  Civil Procedure 
Code, s. 187.

Bare answers to issues without reasons are no! in compliance with the requirements ol 
s. 187 of the Civil Procedure Code. The evidence germane to each issue must be reviewed 
or examined. The judge must evaluate and consider the totality of the evidence . Giving 
a short summary of the evidence of the parties and witnesses and stating that he prefers 
to accept the evidence of one party without giving reasons are insufficient

Case referred to:

Dona Lucihamy v. Ciciliyanahamy 59 NL.R 214 

APPEAL from judgment of the District Judge of Kalutara.

Faiz Mustapha P.C. with H. Withanachi and P. F. Surasena for plaintirt—appellant 

S. C. S. Walgampaya for defendant-respondent.

Cur. adv. vult.
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March 9, 1990.
SENANAYAKE, J.

The p la in tiff-a pp e llan t institu ted  th is  action  aga in s t the  de fe nd a n t- 
respondent seek ing  a d ivo rce  on the g ro un d  of m alic ious dese rtion .

It w as  co m m on  g ro u n d  tha t p a rties  m arried  on  18 .6 .1960  and the  
m atrim onia l hom e w as at P ayaga ia  in the p la in tiff-a p p e lla n t’s paren ta l 
house.

It w as  a lleged  tha t on 16 .11.1980  a fte r bo th  p arties  re tu rned  from  
church, the  p la in tiff-a pp e llan t had p roceeded  to buy the w eek ly  p rov is ions. 
The d e fe n d a n t-re sp o n d e n t had left the m a trim o n ia l hom e on  16.11.1980 .

The d e fe n d a n t-re s p o n d e n t’s pos ition  w a s  that a fte r an a rgum en t 
regard ing  m oney w a n te d  by the  p la in tiff-a p p e lla n t’s s is te r, the  p la in tiff- 
appellan t to ok  her and left her at the  p aren ta l house.

The lea rned  D istric t Ju dg e  a fte r tria l d ism issed  the  p la in tiff-a p p e lla n t's  
action w ith  costs.

The learned co u n se l fo r the  p la in tiff-a p p e lla n t su bm itted  to  co u rt tha t 
the learned D istric t Ju d g e  had fa ile d  to  co n s id e r and  a na lyse  the  

evidence. He fu rth e r su bm itted  tha t the  lea rn e d  D is tric t Ju dg e  had fa iled  
to g ive reasons fo r the  fin d ing s  and  he had to ta lly  fa iled  to c o n s id e r the  
com pla in ts  and the  d o cu m e n ta ry  ev idence  p ro d u ce d  in  th is  case.

There  is fo rce  in the su bm iss io n  o f co un se l. The  lea rned  D istric t Ju dg e  
had fa iled  to eva lua te  and co n s id e r the  to ta lity  of the  ev id en ce . H is 

judgm ent w as  not in co m p lia nce  of se c tion  187 of the  C iv il P rocedure  

Code. He has g iven  a ve ry  short su m m ary  of the  e v id en ce  o f the  p arties  
and w itne sses  and w itho u t g iv ing  reasons he had s ta te d  tha t he p re fe rs  
to accept the  ev idence  of the d e fe n d a n t-re sp o n d e n t as it w as  sa tis fac to ry  

and th e re a fte r p ro cee de d  to a nw er the  issues.

The learned D istrict Ju dg e  had fa ile d  to  g ive  his m ind tha t w ith in  a w eek 
from th e  d isputed  date  16.11.1980, th e d e fe n d a n t-re sp o n d e n t'sco m p la in t 

to the police  w as  su bse qu en t to the co m p la in t m ade by the p la in tiff- 
appellant on the  sam e day. In her co m p la in t she sta ted  that she, 

accom panied  by her b ro the r had re tu rned  to the m atrim on ia l hom e, but
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her m other-in -law  had abused  them . O n tha t day she had re turned bridal 
jew e lle ry  and the p la in tiff-appe llan t too had re turned the jew e lle ry that he 
had rece ived . H er in ten tion  there fore  w as  not to  retu rn  to the m atrim onia l 
hom e, sine animo revertencfi. This aspect had not been cons idered  by the 
learned D istrict Judge.

The  learned D istrict Judge had fa iled to cons ider the evidence ol 
w itne ss  D harm ara tne  w hose  evidence estab lishes that the defendant- 
respondent left fhe m atrim onia l house at about 8 .30  a m. and w hile  going 
she w a s  abus ive . He had fa iled  to  co ns ide r the  d e fe nd a n t-resp on de n t's  
re fusa l to  live w ith  the p la in tiff-a p p e lla n t even after he had obta ined  a 
separa te  house. He had fa iled to  cons ider that the de fendant-respondent's  
u nh ap p in ess  w as due to the  m arita l w eakness on the part of the  p la intiff- 
appe llan t. This aspect of the  evidence  cam e  from  the p la in tiff-appe llan t's  
m o th e r and his aunt w ho w ere  in fo rm ed about the  nature of im potency by 
the  d e fendan t-responden t. This aspect had not been cons ide red  by the 
lea rned  Judge  nor the unw illingness on  the  part of the defendant- 
responden t to live w ith  the p la in tiff-appe llan t a fte r P2 ind icating  that a 

sepera te  house had been procured.

Though  the d e fendan t-responden t ind icated  that on 16.11.1980 the 

p la in tiff-appe llan t requested  her b ro the r and m other to com e to the 

m atrim on ia l house and they com plied  w ith  his request w h ich  resu lted in 

the  p la in tiff-a pp e llan t's  m other's  in ten tion  to seek a d ivorce  and put an 

end to the  m atrim onia l bond, none of the w itne sses  w ere  ca lled to support 

her position.

It m ust be s ta ted  that bare answ ers w ithout reasons to issues are  not 

in com p liance  w ith  the requ irem ents of section  187 of the C ivil Procedure 

C ode. I respectfu lly  agree  w ith th e  o bse rva tion s  of A /Just ice L W .d e  S ilva 

in Dona Lucihamy v. Ciciliyanahamy (1). In the  result, the ev idence 

g e rm a ne  to each issue has not been rev iew ed  o r d iscussed . No reasons 

p recede  o r fo llow  the answ ers  w h ich  are m ostly  yes or no or does not 

a rise. Bare  answ ers  to  issues or po in ts  of con test - w h a te ve r m ay be the 

nam es g ive n  to them , are insuffic ient un less all m atters w h ich  arise for 

d ec is ion  u nd e r each  head are exam ined.

I find  the lea rned  D istrict Judge has fa iled to co ns ide r the to ta lity  of the 
e v id en ce  led on behalf of the p la in tiff-appellan t. He m isd irected  him self
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on the  fa c ts  w hen  he co nc lud ed  tha t the  e v idence  o f th e  de fe nd a n t- 
respondent w as  sa tis facto ry .

In the c ircu m s ta n ce s  I set as ide  the  ju d g m e n t and  d ecree . The  issues 
in the  case  sh ou ld  be  a nsw ere d  in the fo llo w in g  m a n n e r :

(1) Ves.
(2) Yes.
(3) No.
(4) No.

(5) Yes.

The p la in tiff-a pp e llan t w ill be en title d  to  a d ivo rce  on  the  g ro u n d s  of 
m alic ious d ese rtio n  on  the  part o f the  d e fe n d a n t-re sp o n d e n t and  I d irect 
a decree nisi be e n te re d  a ccord ing ly .

I a llow  the a pp ea l w ith  costs .

W IJE T U N G A , J .-1  agree.

Appeal allowed.


