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Constitutional law—Bribery Tribunal—Persona composing the Tribunal—Invalidity
of their appointment otherwise than by the Judicial Service Commission—
¢ Judictal officer ''—Amendment or repeanl of alterable provisions in the Cons-
titution of Ceylon—Jurisdiction of the Cowrts to look behind the amending Act
to see if it was validly passed—Requirement of Speaker’s certificate—Voting
and legislative power of Parltament—Bribery Act (Cap 26), as amended by
Bribery (Amendment) Act No 40 of 1958, ss. 2 (1), 41, 42, 45—Courts Ords-
nance (Cap. 6), 8. 3—Ceylon (Constitution) Order in Council, 1946, ss. 3 (1),
18, 29 (1) (2) (3) (4), 52, 53 (1), 55 (1) (5), 56.

N

The method prescribed by section 41 of the Bribery Act (as amended by
section 24 of the Bribery Amendment Act No. 40 of 1958) for the appointment
of members of the Panel of the Bribery Tribunal otherwise than by the Judicial
Servioe Commission is in confiict with section 65 (1) of the Coylon (Constitution)
Order in Council, 1946, which provides that ‘‘the appointment, transfer,
disciplinary control of judicial officers is hereby vested in the Judicial Service
Commission ”’. And inasmuch as the Bribory Amondment Act of 1958, which
introduced the mode of appointmont of a Bribery Tribunal, did not comply
with the procedural requirement imposed by tho proviso to subsocotion (4) of
section 29 of the Constitution Order in Council regarding such an amendment
of the Constitution, section 41 of the Bribery Act (as amended) is invalid.
Accordingly, orders made by a Bribery Tribunal convicting and sentencing
a person are null and inoperative on the ground that the persons composing
the Bribery Tribunal were not lawfully appointed to the Tribunal.

The words * judicial officers”” in section 55 of the Constitution are not
applicable exclusively to judges of the ordinary Courts referred to in-
section 3 of the Courts Ordinance.

Where an Act of Parliament involves an amendment of any alterable pro
vision in the Constitution, the Speaker's certificate under section 29 (4) of the
Constitution, stating that the number of votes cast in favour of the Bill in the
House of Representatives amounted to not less than two-thirds of the whole
number of Members of tho House (including those not presont), is an essential
port of the legislative process necessary for amendment. The Courts of law
therefore have a duty to look for the certificate in order to ascertain whether
the Constitution has been validly amended. Statutory provisions enabling the

. subseguent reprint of an Act cannot validato an invalid Act.

A The faot that tho original Bribory Act of 1954 had on it a cortificate of the
Speaker does not have the consoquence that any subsoquont amendmnet of
that Aot is automatically franked and does not need a separate certificate.
Every amondmont of tho Constitution, in whatover form it may be prosented,

needs a certificato under goction 29 (4).

Lxvi—4



74 LORD PEARCE—7'he Bribery Commissioner v. Ranasinghe

The legislative power of Parliament is derived from section 18 and section 29
of the Constitution. While section 29 (3) expressly makes void any Act passed
in respect of the unalterable provisions entrenched-in section 29 (2), which
shall not be the subject of legislation, any Bill which amends or repeals any
other provision in the Constitution in terms of section 29 (4) but does not have
endorsed on it a cortificato undor the hand of tho Speaker is alse, even though
it roceives the Royal Assent, invalid and uwltra vires.

APPEAL from a judgment of the Supreme Court reported in
(1962) 64 N. L. R. 449.

Neil Lawson, Q.C., with V. Tennekoon, R. K. Handoo, Ralph Milner
and V. 8. 4. Pullenayegum, for the Appellant.

E. F. N. Gratiaen, Q.C., with M. P. Solomon, for the Respondent.
Cur. adv. vult.

May 5, 1964. [Delivered by LorD PEARCE]—

The appellant is the Bribery Commissioner of Ceylon on whom lies the
duty of bringing prosecutions before the Bribery Tribunal which was
created by the Bribery Amendment Act 1958. The respondent was
prosecuted for a bribery offence before that Tribunal. It convicted and
sentenced him to a term of imprisonment and a fine. On appeal the
Supreme Court declared the conviction and orders made against him
null and inoperative on the ground that the persons composing the-
Bribery Tribunal which tried him were not lawfully appointed to the
Tribunal. In the present case as in somo earlier reported cases the
Court took tho view that tho method of appointing porsons to the
Panel from which the Tribunal is drawn offends against an important
safeguard in the Constitution of Ceylon.

The Constitution is contained in the Ceylon (Constitution) Orders in
Council 1946 and 1947. There is no need to refer in detail to the
various Acts and Orders that established the independence of Ceylon.
Viscount Radcliffe in Attorney General of Ceylon v. de Livera! said of the .
Constitution, ‘‘ although there are many variations in matters of detail,
its general conceptions are seen at once to be those of a parliamentary
democracy founded on the pattern of the constitutional system of the
United Kingdom .

The Constitution does not specifically deal with the judicial system
which was established in Ceylon by the Charter of Justice of 1833 and
is dealt with in certain Ordinances, the principal being the Courts Ordi-
nance Cap. 6. The power and jurisdiction of the Courts are therefore
not expressly protected by the Constitution. But the importance of
securing the independence of judges and of maintaining the dividing

1[1963) A. C. 103 at p. 118.
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line between the judiciary and the executive was appreciated by those
who framed the constitution. See the Ceylon Report of the Soulbury
Commission orf Constitutional Reform, Appendix I (I) paragraphs 27 and
28 and Appendix 1 (II) sections 68 and 69. Part 5 of the Constitution is
headed ‘ The Executive ’ and Part 6 *“ The Judicature . Part 6 deals
with the appointment and dismissal of judges. Tho judges of the Suprome
Court are not removabls except by the Governor-Goneral on an address
of the Senate and the House of Representatives, (section 52). So far
a8 concerns the judges of lesser rank, scction 53 provided that * the
appointment, transfer, dismissal and disciplinary control of  Judicial
officers is heroby vestod in the Judicial Servico Commission”.  The
Commission consists of the Chief Justice as Chairman and a judge of
the Supreme Court and ¢ one other person who shall be or shall have
been a judge of the Supreme Court ™ (section 53(1)), and no Senator or
Member of Parliament shall bo appointed. Thus there is secured a
freedom from political control, and it is a punishable offence to attempt
directly or indirectly to influence any docision of the Commission
(section 56).

The questions before their Lordships are whether the statutory pro-
visions for the appointment of mombers of tho Panol of the Bribery
Tribunal otherwise than by thoe Judicial Servico Commission conflict
with section 55 of the Constitution, and, if so, whether those provisions
are valid. '

In 1954 the Bribery Act was passed in order to meet a social need. It
gave to the Attorney General or officers authorised by him power to
direct and conduct the investigation of any allegation of bribery, and
certain powers for securing information and assistance. If there was
a prima facie caso, he was ompowered to indiet offonders who were not
public servants before the ordinary Courts. Offenders who were public
servants might either be so indicted or be arraigned before a Board of
Inquiry constitutod from cortain Panels to which members were appointed
by tho Governor-Genorsl on tho advico ol the Prime Ministor. It
had to docide whothor the accusod wax guilly and it could order the
guilty to pay the amount of the bribe as a penalty. A finding of guilt
resulted in automatic dismissal and certain disqualifications and
incapacities.

The Bribery Act of 1954 was treated by the legislature as coming within
section 29 (4) of the Constitution which deals with any amendments
- to the Constitution, and thoro was cndorsed on the bill, when it was
presented for the Royal Assent, the necessary certificate of the Speaker.
That Act also contained a section as follows :

“2. (1) Evory provision of this Act which may bo in confliot or
inconsistont with anything in tho Ceylon (Constitution) Order in
Council, 1946, shall for all purposes and in all respects be as valid
and effectual as though that provision were in an Act for the
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amendment of that Order in Council enacted by Parliament after:
compliance with the requirement imposed by the proviso of
subsection (4) of section 29 of that Order in Council.

(2) Where tho provisions of this Act are in conflict or are
inconsistent with any other written law, this“Act shall prevail.”

In 1958 radical changes were made. Tho Bribery Amendment Act
1958 swopt away tho Boards of Inquiry which dealt with public servants
and created Bribery Tribunals for the trial of persons prosecuted for
bribery with power to hear, try, and determine any prosecution for bribery
made against any person before the Tribunal. The Bribery Commissioner
was brought into being and was empowered to prosecute persons before
the Tribunal. All the offences of bribery specified in Part IT of the Act,
punishable with rigorous imprisonment for a term not exceeding seven years
or & fino not excoeding Rs. 5,000 or both bocamo trinble by the Tribunal.
Whothor tho offoct was that the offoncos of bribery undor Part 2 of the
Act “ were no longer triable by the Courts >’ as was said by Sansoni J.
in Senadhira v. The Bribery Commissionerl or that, as is contended by
Mr. Lawson on behalf of the Bribery Commissioner, the Courts and the
Tribunal have concurrent powers, is immaterial. No doubt, even if
Mr.Lawson’s contention on his behalf be correct, the practical effect would
be to supersede the Court’s jurisdiction in bribery cases to a large extent.

A bribery Tribunal, of which there may be any number, is composed of -
three members selected from a Panel (section 42). The Panel is composed
of not more than fifteen persons who are appointed fiy the Governor-
Goneral on the advice of tho Minister of Justico (soction 41). Tho
Members of the Pancl are paid romuneration (soction 45).

Mr. Lawson on bohall of tho Bribory Commissioner argues that the
members of the Tribunal are not ‘ judicial officers ’ and that therefore
their appointment by the executive does not conflict with the constitu-
tional provision that the appointment of judicinl officers is vested in
the Judicial Service Commission. He bases the contention on two main
grounds.

First he argues that the words ‘ judicial officers ’’ only apply to judges of
the ordinary Courts referred to in the Courts Ordinance (Cap. 6), section 3 -
and do not apply to those excluded from the operation of the section
by the proviso which sets out various othor or lesser tribunals, ending
with tho words ** or ol any spocial oflicor or tribunal logally constituted
to try any spocinl caso or class ol cuses.””  1f that argument wero sound
it might be open to the executive to appoint whom they chose to sit
on any number of newly created tribunals which might deal with various
aspects of the jurisdiction of the ordinary Courts and thus, by eroding
the Courts’ jurisdiction, rendoer scction 55 valucloss.

Section 55 (subsection 5) defines the expression ‘‘ judicial officer ’’ as
meaning the holder of any judicial office but it does not include a judge
of the Supreme Court or a commissioner of Assize. By section 3 (1) of

1(1961) 63 N. L. R. 313 at 314.
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the Constitution  judicial office” means any paid judicial office.
Membership of the Panels from which the Bribery Tribunals are consti-
tuted is expressly referred to in scction 41 of tho Bribery Amendment
Aot 1958 as an “ office ”. “ Each member of the panel shall, unless ho
vacates officc earlier . . .”(section 41(2)). Vacating ‘ office” i8
also roferred to in subscctions 41(:4) mud 41(6). Both according to tho
ordinary meaning of words and according to tho moro procise tests
applied by tho Housce of Lords in G. IV. K. v. Baler' mombership of the
Panel is an office. Their Lordships aro unablo to draw any inferences
from tho Courts Act which would affect the plain meaning of scction 55
of the Constitution.

Mr. Lawson’s second argument is that although membership of the
Panel is an office, it is not a ‘* judicial ’ officc, since the members are
paid to be on the Panel and are not paid as members of the Tribunal.
The Supreme Court rightly rejected this distinction. Clearly the members
have the paid office of being on the Panel, the functions of the office
being the performanco of the judicial dutios of tho Bribory Tribunal as
and when they aro asked to sit.

There is therefore a plain conflict between section 55 of the Constitution
and section 41 of the Bribery Amendment Act under which the Panel is
appointed. What is the effect of this conflict ? The Supreme Court has
held that it renders section 41 invalid. Mr. Lawson, however, contends
on behalf of the Bribery Commissioner that, since the Act has been
passed by both Houses and received the Royal Assent, it is & valid
enactment and has the full force of law, amending the Constitution if
and in so far as necessary. If, he argues, there has been a defect in
procedure, that doos not make tho Act invalid, since tho Coylon Parliament
is sovoreign and had tho powor to pass it. Nor aro tho Courts ablo to
look bohind the Act to soo if it was validly passed.

The voting and legislative power of the Ceylon Parilament are dealt
with in sections 18 and 19 of the Constitution.

““18. Save as otherwise provided in subsection 4 of section 29 any
question proposed for decision by either Chamber shall be determined
by & majority of votes of the Senators or Members, as the case may be,
present and voting *’

““ 29 (1) Subject to the provisions of this Order, Parliament shall have
power to make laws for the peace order and good government of the
Island.

(2) No such law shall—

(2) prohibit or restrict the free exercise of any religion.”

1192212 A.C. 1 at 15.
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There follow (b), (c) and (d) which set out further entrenched religious and
racial matters, which shall not be the subject of legiclation. They
represent the sclemn balance of rights between the citizens of Ceylon, the
fundamental conditions on which inter se they accepted the Constitution ;
and these are therefore unalterable under the Constitution.

“(3) Any law madoe in contravontion of subsocction (2) of this section
shall to the extent of such contravention be void. ”’

““(4) In the exercise of its powers under this section, Parliament
may amend or repeal any of the provisions of this Order, or of any
other Order of Her Majesty in Council in its application to the Island.

Provided that no Bill for the amendment or repeal of any of the
provisions of this Order shall be presented for the Royal Assent unless
it has endorsed on it a certificate under the hand of the Speaker that
the number of votes cast in favour thereof in the House of Represen- -
tatives amounted to not less than two-thirds of the whole number of
Members of the House (including those not presont).

Every certificato of tho Spoaker undor this subsoction shall be
conclusive for all purposes and shall not be questioned in any Court of
law.”

The Bribery Amendment Act 1958 containod no soction similar to
section 2 of tho 1954 Act nor did the bill bear a certificato of tho Speaker.
There is nothing to show that it was passed by the necessary two-thirds
majority. If the presence of the certificate is conclusive in favour of
such a majority there is force in the argument that its absence is conclusive
against such a majority. Moreover where an Act involves a conflict
with the constitution the certificate is a necessary part of the Act-making
procoss and its oxistonco must bo mado apparont.

Tho fact that the 19538 bill did not have a cortilicate and was not passed
by the necessary majority was not really disputed in the Supreme Court
or before their Lordships’ Board, but it has been argued that the Court,
when faced with an official copy of an Act of Parliament, cannot enquire
into any procedural matter and cannot now properly consider whether
a certificate was endorsed on the bill. That argument seems to their
Lordships unsubstantial, and it was rightly rejected by the Supreme
Court. Once it is shown that an Act conflicts with a provision in the
Constitution the certificate is an essential part of the legislative process.
The Court has a duty to see that the Constitution is not infringed and
to preserve it inviolate. Unless thercforo there is some very cogent
reason for doing so, thoe Court must not decline to opon its oyes to tho
truth. Thoeir Lordships were informed by Counsol that thero woro two
duplicate original bills and that after the Royal Assent was added one
original was filed in the Registry where it was available to the Court.
It was therefore easy for the Court, without seeking to invade the
mysteries of Parliamentary practice, to ascertain that tho bill was not
endorsed with the Speaker’s certificate.
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The English authorities have taken a narrow view of the Court’s power
to look behind an authentic copy of tho Act. But in the constitution
of the United Kingdom thero is no govorning instrumont which prescribes
the law-making powers and the forms which are essential to those
powers. There was therefore never such a necessity as arises in the
present case for the court to take any close cognisance of the process
of law-making. In Edinburgh Railway Co. v. Wauchope?, however,
Lord Campbell said ‘‘ All that a Court of justice can do is to look to
the Parliamentary roll . There seems no reason to doubt that in early
times, if such a point could have arisen as arises in tho prosont case the
Qourt would have taken the sensible step of inspecting the original.

In the South African case of Harris v. Minister of the Interior 2, where
a similar point arose, it appoars that the Court itself looked at the bill.
“ The original *’ said Centlivres C.J. ‘‘ which was signed by the Governor-
General and filed with the Registrar of this Court bears the following
endorsement of the Speaker : ‘ certified correet as passed by the joint
sitting of both Houses of Parliament’ ."" Moreover the point
on which Fernando J. relied in the Supreme Court seems to their Lord-
ships unanswerable. When the constitution lays down that the Speaker’s
certificate shall be conclusive for all purposes and shall not be gquestioned
in any court of law, it is clearly intending that Courts of law shall look
to the certificate but shall look no further. Tho Courts thorefore have
a duty to look for the certificate in order to ascertain whether the
constitution has been validly amended. Where the certificate is not
apparent, thore is lacking an cssentinl part of tho process nccossary for
amendment.

The argument that by virtue of certain statutory provisions the
subsequent reprint of an Act can validate an invalid Act cannot be
sound. If Parliament could not make a bill valid by purporting to
enact it, it certainly could not do so by reprinting it, however august
the blessing that it gives to the reprint.

Mr. Lawson further contended that since the original Bribery Act of
19564 had on it a certificate, any smondment of that Act was automatically
franked and did not need a certificate. The effect of the argument
would be that serious inroads into the constitution could be made
without the necessary majority provided that they were framed as
amendments to some quite innocuous Act which had borno a cortificate.
No authority was cited on this point. Their Lordships feel no doubt
that every amendment of the constitution, in whatever form it may be
presented, needs a certificate under section 29 (4).

There remains the point which is the real substance of this appeal.
When a Sovereign Parliament has purported to enact a bill and it has
received the Royal Assent, is it a valid Act in the course of whose
passing there was procedural defect, or is it an invalid Act which
Parliament had no powor to pass in that manner ?

The strongest argument in favour of the appellant’s contention is the
fact that section 29(3) expressly makes void any Act passed in respect

1[1841] 8 Clark and Finuelly 710 at 725. 2195212 8. A. L. R. 428 at 469.
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of the matters entrenched in and prohibited by scction 29 (2), wheroas:
section 29 (4) makes no such provision, but, morely couchos the prohibition
in procedural terins. ,

The appellant’s argument placed much reliance upon the opinion
of this Board in 3¢ Cawley v. The King . Just as in that case the.
legislature of the then Colony of Queensland was held to have power by
a mere majority vote to pass an Act that was inconsistent with the:
provisions of the existing Constitution of the Colony as to the tenure-
of judicial office, so, it was said, the legislature of Ceylon had no less a.
power to depart from the requirements of a section such as section 55
of the Order in Council, notwithstanding the wording of section 18 and.
section 29 (4). Their Lordships are satisfied that the attempted analogy
botweon tho two cases is dolusive and that Me Cawley's ease, so far as
it is matoerial, is in (het opposed to the appellant’s reasoning. I view
of the importance of the matter it is desirable to deal with this argument-
in some detail.

In 1859 Queensland had been granted a Constitution in the terms of an.
Order in Council mado on 6th Juno of that year under powers derived,
by Her Majesty from the Imperial Statute, 18 & 19 Vie. C.564. The.
Order in Council had set up a legislature for the territory, consisting of,
the Queen, a Legislative Council and a Legislative Assembly, and the-
law-making power was vested in Her Majesty acting with the advice:
and consent of the Council and Assembly. Any laws could be made.
for the ‘‘peace, welfare and good government of the Colony ’’, the,
phrase habitually employed to denoto the plenitude of sovercign legislative
power, cven though that power bo confined to certain subjects or within
certain reservations. The Constitution thus established placed mno
restrictions upon the manncr in which or tho cxtent to which tho law-.
making power could bo exercisod, either generally or for particular
purposes, oxcopt for tho provisions thon customary as to rosorvation
and disallowance of bills and a special provision as to the reservation
of any bill which proposed the introduction of the elective principle
into the make up of the Legislative Council. Subject to this the legis-
lature was expressly given full power and authority to alter or repeal
the provisions of the Order in Council *‘in the same manner as any
other laws for the good government of the Colony ”’ '

The legislature exercised this power in 1867 and passed what was.
called the Constitution Act of that year. By section 2 of the Act the
legislative body, again the Queen acting with the advice and consent-
of the Council and Asscmbly, was givon or doclared to have powor to
make laws for the peace, welfare and good government of the Colony
in all cases whatsoever. The only express rostriction on this compre-.
hensive power was containod in a later section, section 9, which required
& two-thirds majority of the Council and of the Assembly as a condition
precedent to the validity of legislation altering the constitution of
the Council. As to this Lord Birkenhead L.C., delivering the Board’s
opinion, remarked ‘‘ We observe, therefore, the Legislature in this

1[1920] A. C. 691.
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isolated instance carefully sclecting one special and individual case in
‘which limitations are. imposed upon the power of the Parliament of
'‘Queensland to express and carry out its purpose in the ordinary way by
s bare majority > ([1920] A.C. at 712).  This observation was coupled
with the summary statement at page 714, “ The Legislature of Queens.-
land is the mastor of its own housohold, oxcopt so far as its powers have
in special cases been rostricted. No such restriction has beon ostablished
.and none in fact exists, in such a case as is raised in the issues now under
-appeal ”’.

These passages show clearly that the Board in Mc¢ Cawley’s case took
the view, which commends itself to the Board in the present case, that a
Jegislature has no power to ignore the conditions of law-making that
.are imposed by the instrument which itself regulates its power to make
Jaw. This restriction exists independently of the question whether the
Legislature is sovereign, as is the Legislature of Ceylon, or whether the
-Constitution is * uncontrolled ”’, as the Board held the Constitution of
Queensland to be. Such a Constitution eanindeed be altered or amended
by tho logislature, it tho rogulating instrumont so provides and if tho
terms of those provisions aro complied with: and tho altoration or
.amendment may include the change or abolition of those very provisions.
But the proposition which is not acceptable is that a legislature, once
established, has some inherent power derived from the mere fact of its
-egtablishment to make a valid law by the resolution of a bare majority
which its own constituent instrument has said shall not be a valid law
.unless made by a different type of majority or by a different legislative
.process. And this is the proposition which is in reality involved in the
-argument.

It is possible now to state summarily what is the essential difference
botwoon the McCawley caso and this caso. Thore the ILogislature,
having full powor to mako taws by « mnjority, oxcopt upon one subjoot
that was not in question, passed a law which conflicted with one of the

. -existing terms of its Constitution Act. It was held that this was valid
| .legislation, since it must be treated as pro fanfo an alteration of the Cons-
. -titution, which was neither fundamental in the sense of being beyond
-change nor so constructed as to require any special legislative process
‘to pase upon the topic dealt with. In the present case, on the other
-hand, the Legislature has purported to pass a law which, being in conflict
- with section 656 of the Order in Council, must be treated, if it is to be
‘valid, as an implied alteration of the constitutional provisions about
‘the appointment of judicial officers. Since such alterations, even if
-oxpross, can only bo mado by laws which comply with the spocinl
logislativo procodure lnid down in sostion 29 (4), the Ceylon Legislature
.has not got the general powor to legislate so as to amend its Constitution
"by ordinary majority resolutions, such as the Queensland Legislature
was.found to have under section 2 of its Constitution Act, but is rather
-in the position, for effecting such amendments, that that Legislature was
.held to be in by virtue of its section 9, namely compelled to operate a
_:special procedure in order to achieve the desired result.
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The case of The Attorney-General for New South Wales v. Trethowan 1
also needs to be considered. The Constitution Act 1902 of New South
Wales was amended in 1929 by adding section 7A to the effect that no
bill for abolishing the Legislative Council (or repealing section 7A)
should be presented for the Royal Assent until it had been approved by
a mojority of electors voting on a submission to them made in accordance.
with the section. Since both the Acts of 1902 and 1909 were acts of
the local legislature they were condined, so far as legislative power was
concerned, by the Colonial Laws Validity Act 1865. Without complying
with the requirements of section 7A both Houses passed Bills respectively
ropealing soction 7A and abolishing the Legislative Council. Tho appeal
was limited to tho questions (seo p. H528) *° whothor the Parlinmont of
Now South Wales Ahas power to abolish tho Legislative Council of the
state or to alter its constitution or powers or to repeal section 7A of
the Constitution Act 1902 excopt in the manner provided by the said
section 7A . In holding that Bills could not lawfully be presented.
until the requirements of section 7A had been complied with, the Board.
relied on section 5 of the Colonial Laws Validity Act 1865. That section
provided that ‘‘ every representative legislature shall in respect of the-
colony under its jurisdiction have . . . full power to make laws.
respecting the constitution powers and procedure of such legislature;
provided that such laws shall have been passed in such manner and form.
as may from timo to timec be required by any Act of Parliament, letters
patent, Orders in Council, or Colonial law for the time being in force:
in the Colony ”’. The effect of section 5 of the Colonial Laws Validity
Act, which is framed in a manner somewhat similar to section 29 (4) of”
the Ceylon Constitution was that where a legislative power is given
subject to certain manner and form, that power does not exist unless.
and until the manner and form is complied with. Lord Sankey said
(at p. 541) ““ A Bill within the scope of subsection 6 of section 7A which.
reccived the Royal Assent without having been approved by tho electors
in accordance with that scction would not be a valid Act of the
legislature. It would be ultra vires section 5 of the Act of 1865 .

The careful judgment of Centlivres C.J., with which the four other:
momboers of tho Appellato Division of South Afrien concurred, in the
caso of Ilarris v. Minister of the Interior (aubovoe) oxprosses tho same-

point of view.

The legislative power of the Coylon Parliament is derived from section 18
and section 29 of its Constitution. Section 18 expressly says ‘ save as.
otherwise ordered in subsection (4) of section 29 . Section 29 (1) is
expressed to be ‘‘ subject to the provisions of this Order ”. And any
power under section 29 (4) is expressly subject to its proviso. Therefore
in the case of amendment and ropeal of the Constitution tho Speaker’s.
certificate is a necessary part of the legislative process and any bill
which does not comply with the condition precedent of the proviso, is.
and remains, even though it receives the Royal Assent, invalid and.

ultra vires.
1[1932) A. C. 526.
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No question of sovereignty arises. A Parliament does not cease to be
sovereign whenever its componont mombers fail to produce among
themselves a requisite majority o.g. when in tho case of ordinary legis-
lation the voting is evenly divided or when in the case of legislation to
amend the constitution there is only a bare majority if the constitution
requires something more. The minority are entitled under the Consti-
tution of Ceylon to have no amendment of it which is not passed by a
two-thirds majority. The limitation thus imposed on some lesser
majority of membera dops not limit the sovercign powers of Parliament
itself which can always, whenover it chooses, pass the amendment with
the requisite majority.

. The case of Thambiayah v. Kulasingham?! is authority for the view
that where invalid parts of the statute which are wltra wires can
be severed from the rest which is intra vires it is they alone should be
held invalid.

Their Lordships therefore are in accord with the view so clearly
expressed by the Supreme Court ‘‘ that the orders made against the
respondent are null and inoperative on tho ground that tho persons
composing the Bribery Tribunal which tried him were not lawfully
appointed to the Tribunal”. They will accordingly humbly advise
Hor Majosty to dismiss this appeal.  In accordanco with tho agroemont
between the parties the appollant will pay tho costs of the respondent.

Appeal dismissed.




