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K A R U N A R A T N E  et ol v. M O H ID EEN et. al.
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In so lve n c y — Sale o f  p ro p e rty  b y  auctioneer— Con firm ation  o f sale—Application 
to p ostpon e con firm ation  p en d in g  ad jud ication  to title— P o w e r  o f  court—  
Civil Procedure Code, s. 839.
After the sale of property of an insolvent under the provisions of 

section 51 of the Insolvency Ordinance, the assignee moved to confirm 
the sale and for authority to execute the conveyance in favour of the 
purchaser. Thereupon an application was made to postpone the confirma­
tion of the sale until the claim of the applicant to the property was 
adjudicated upon.

H e ld , that the Court had no power to postpone the confirmation of the 
sale.

^  P P E A L  from  an order o f the District Judge o f Colombo.

H. V . Perera, K .C. (w ith  him P. Thia.gara.jah), fo r the purchasers- 
appellants in  both appeals.

N. Nadarajah (w ith  him D. W. Fernand o), fo r the respondents.
Cur. adv. vu lt.

December 1, 1941. H oward C.J.—

The appellants in this case appeal against an order o f the District 
Judge o f Colombo postponing, until after the claim o f the second re­
spondent had been adjudicated upon, the confirmation of a sale, ordered 
by the Court under the provisions of section 51 of the Insolvents 6rdinance 
(Cap. 82), in respect o f certain lots o f which the appellants w ere the 
purchasers. The third respondent is a person adjudged insolvent under 
the, proceedings o f the Insolvents Ordinance and the first respondent is 
his assignee. The conditions o f sale o f the lots referred to w ere approved 
by the. Court on September 17, 1940. On October 16 and 17, 1940, the 
second respondent, by letter addressed to the auctioneer appointed 
by  the Court to conduct the sale and to the assignee, disputed the 
insolvent’s '  title  to the lots and duly intimated that she claimed the 
entirety o f the said lots and further requested them not to sell them as 
they belonged ■ to her and her children and hot to the insolvent. In 
spite o f these protests the auctioneer and assignee proceeded w ith the 
sale which took place on October 19, 1940, when the appellants became 
the purchasers o f the lots in question, deposited the fu ll purchase money 
and fu lfilled  the conditions o f sale. On Novem ber 5, 1940, the assignee 
m oved to confirm the sale and fo r authority to execute the conveyance 
o f the properties to the appellants. On Novem ber 16, 1940, the second 
respondent brought to the notice o f the Court that the lots in question 
are the property o f herself and her children and w ere  sold in spite of her 
protests. On December 10, 1940, the learned District Judge made the 
order, which is the subject of this appeal, postponing the confirmation 
o f the sale and provid ing that i f  no action is filed w ith in one month from  
the date of the order the sale o f the lots would be confirmed.
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The question fo r consideration is whether the learned D istrict Judge 
had any power to postpone the grant o f a conveyance to the appellants. 
I t  has been contended by  M r. Perera  on behalf o f the appellants that the 
latter having complied w ith  the conditions o f the sale, it became a 
binding contract between the appellants and the auctioneer, and the 
Court had no power to intervene. M r. Perera, m oreover, maintained 
that such a sale was not governed by the provisions relating to Fiscal’s 
sales to be found in the C iv il Procedure Code and, in particular, d id not 
require confirmation. W ith  this contention I  agree. M r. Perera  main­
tains that the Court was not by any other specific provision o f the 
law  nor by virtue o f its inherent jurisdiction, em powered to prevent the 
grant o f a conveyance. Mr. Nadarajah on behalf o f the second respondent 
concedes that there is no specific provision o f the law  em powering the 
Court to act as it did. H e relies; how ever, on section 839 o f the C iv il 
Procedure Code, which is a provision phrased in  general terms saving 
the inherent powers o f the Court. H e also calls in aid the provisions o f 
section 62 o f the Courts Ordinance which confers jurisdiction on D istrict 
Courts and sections 3 and 4 o f the Insolvents Ordinance conferring 
jurisdiction on these Courts in matters o f insolvency. H e also maintains 
that w ithout these provisions o f the law  the inherent powers o f the Court 
entitled the D istrict Judge to in tervene and refuse the grant o f a con­
veyance fo r  the purpose o f doing justice between  persons interested. 
In  this connection w e  w ere referred  to the case o f H akum  Chand B o ld  v. 
Kamalanand S in g h 1. A t  page 931 W oodroffe J. stated as fo llow s : —

“ Further the law  cannot (as pointed out by  S ir Barnes Peacock
C.J.) make express provisions against a ll inconveniences so that their 
dispositions shall express all the cases that m ay possibly happen, and 
it is therefore the duty o f a Judge to apply them not on ly to what 
appears to be regulated by their express provisions, but to all the 
cases to which a just application o f them m ay be made and which 
appear to be comprehended, either w ith in  the express sense o f the 
law  or w ith in  the consequences that m ay be gathered from  it. H urro  
Chunder Roy Chow dhry v . ,Shoorodhonee Debia  ’. The Code does not, 
as I  have already had occasion to hold, in Punchanon S ingh  v. K un uk lo ta  
B a r m o n i affect the pow er and duty o f the Court, in cases w here no 
specific ru le exists, to act according to equity, justice, and good con­
science, though in the exercise o f such pow er it must be carefu l to 
see that its decision, is based on sound general principles and is not 
in conflict w ith  them or the intentions o f the Leg is la tive . Th ere  are 
also matters, and I  do not now  deal w ith  them, in wh*fch a question 
m ay arise whether the right to make an application or the exercise o f a 
power is derived  entirely from  express legislation, as in the case o f the 
right to prefer and entertain an appeal or to award costs, it  being a 
m atter o f dispute in the latter case whether a question o f costs is one 
o f procedure or one affecting vested rights. The Court has, therefore, 
in many cases, w here the circumstances requ ire it acted upon the 
assumption o f the possession o f an inherent pow er to act ex  debito 
justitiae  and to do that real and substantial justice fo r  the adminis­
tration, fo r  which it alone exists.”
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M i. Nadarajah also invited our attention to the case o f Hansewar 
Ghose v. Rakhal Das G hose '. In this case the petitioner obtained a 
m ortgage decree against the judgment-debtor. Before the decree could 
be executed, the latter made an application in insolvency. During the 
pendency o f the application, the petitioner purchased the mortgaged 
properties in execution of the decree. The judgment-debtor was subse­
quently adjudged an insolvent and a receiver appointed who sent to the 
Court a proclamation for sale o f the insolvent’s property in which he 
included the properties purchased by the petitioner who thereupon 
presented a petition o f objection to the Court on the ground that the 
receiver had no authority to sell the properties purchased by him. This 
petition was presented after the exp iry o f 21 days from  the date o f the 
order o f the Receiver and the Court dismissed it under the proviso- to 
section 22. I t  was held (1) that under the proviso, a person aggrieved 
by the receiver’s order -m ight apply to the Court, that, upon the alle­
gations o f the petitioner the intended sale by the receiver could not 
affect his title, because the properties in question were no longer the 
properties o f the insolvent and that consequently he could not be deemed 
to be a person aggrieved by the act o f the receiver and section 22 had 
no application to the case, and that the application of the petitioner to 
the Court below  was not subject to the period o f lim itation prescribed by 
the proviso to the section ; (2) That the application o f the petitioner to 
the Court below  ought to be entertained and an inquiry held into the 
truth or otherwise o f his allegations. In m y opinion this case is not 
material, inasmuch as in contradistinction to the present case the 
assistance o f the Court was invoked before the sale of the properties 
took place. Mr. Nadarajah also relied on the case o f Gunawardene v. 
D i a s In  this case the Court on the motion o f the assignee’s proctor 
issued a Commission to A  to sell a property belonging to the estate of an 
insolvent. The steps taken by the assignee’s proctor were such as to 
create the belie f in would-be purchasers that the property was to be sold 
free o f encumbrances. A t  the sale B  bought the property in the belief 
it was sold free of encumbrances. Subsequently, the property was 
sold under mortgage decree. B applied to Court that the sale to him be 
not confirmed, and that the deposit be refunded to him. The District 
Judge refused the application on the ground that (1) B should have 
made the necessary inquiries before b u y in g ; and (2) that the assignee 
not being “ an officer o f the Court, the Court could not deal w ith the 
matter o f the petition ” . It  was held that both grounds w ere wrong. 
It  does not lie  in the mouth of the party, who by his conduct or represent­
ations misleads another, to say that the latter ought not to have acted 
on the be lie f induced by himself, and should have satisfied himself as to 
the truth by independent inquiries. The power o f the Court to interfere 
w ith the sale and prevent injustice does, not turn on the question whether 
or not the assignee is an officer o f the Court. It  would be disastrous, 
it would he shocking, i f  the Court w ere to enforce against a purchaser 
misled by its duly accredited agents a bargain so illusory and so uncon- 
scientious as this. In Gunawardene v. Dias (supra) it was the purchaser who 
applied for relief. The Court held that to hold him to his bargain would 
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be unconscionable in v iew  o f the fact that he had been misled into 
becoming a purchaser by the misrepresentations o f the assignee. Guna- 
wardene v. Dias is not, therefore, applicable to the facts o f the present 
case.

I  think the principles laid down in H akum  Chand Boid v. Kamalanand 
S in g h ' w ith  regard to the inherent powers o f the Court apply w ith  partic­
ular force to the present case. I t  is the power and duty o f the Court, 
in cases where no specific ru le exists, to act according to equity, justice, 
and good conscience, though in the exercise o f such pow er it must be 
careful to see that its decision is based on sound general principles and is 
not in conflict w ith  them or the intentions o f the Legislature. I t  m ay 
be observed, that the passage I  have cited dogs not confer on Courts 
dictatorial powers, but imposes on the exercise o f their inherent juris­
diction certain limitations. Can it be said that the interference by a 
Court to nu llify  a completed contract is the exercising o f its inherent 
powers on sound general principles ? I  do not think it can. M oreover 
as there is  no power in the Ordinance fo r  the suspension o f a sale under 
section 51 o f the Insolvents Ordinance it can be argued that fo r the 
Court to exercise its discretion by em ploying such a pow er is in conflict 
w ith the intentions o f the Legislature. I  do not, therefore, think that 
the learned District Judge in making this order was em powered to call 
in aid the inherent jurisdiction o f the Court. N or could he call in aid the 
statutory provisions referred  to by Mr. Nadaraj ah.

I doubt further whether the order can be said to be made in the 
furtherance o f the interests o f justice The appellants in conform ity 
w ith  the conditions o f sale made various payments by w ay o f stamps- and 
notarial fees. I f  they are refused a conveyance, it is doubtful how  they 
can receive indemnification in respect o f these payments. They acquire 
as the result o f their purchase m erely the rights o f the insolvent in the 
lots which w ere sold. The sale is not va lid  as against the rights and 
claim o f the second respondent. I t  would therefore appear that an act 
sanctioning the grant o f the conveyance is m ore in consonance w ith  the 
principles o f equity than an order refusing such sanction.

For the reasons I  have g iven  the appeals are a llowed and the order o f 
the learned Judge set aside w ith  costs in this Court and the Court below.

Cannon J.— I agree.

Wijeyratne v. Pillai.

Appea l allowed.


