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1937 Present: A b r a h a m s CJ. 

V A N D E N D R I E S E N v. H O U W A U M M A 

161—P. C. Kandy, 51,644. 
Criminal procedure—Reception of evidence after close of prosecution—Identifica­

tion of accused—Proper method to be followed. 
Evidence for the prosecution should not be taken after the case for tnt 

prosecution has been closed when such evidence would have the effect 
either of filling the gap left in the evidence or resolving some doubt in 
favour of the prosecution. 

Identification of an arrested person must be carried out in such a way' 
that not only must the identifying witness be given every reasonable 
chance of being right but must also be given every reasonable chance of 
being wrong. 

P P E A L from a convic t ion b y t h e P o l i c e Magis trate of K a n d y . 

Gratiaen, for accused, appel lant . 

PuZIe, C.C., for t h e Crown. 

A u g u s t 4, 1937. ABRAHAMS C J — 

T h e appel lant w a s conv ic ted b y t h e P o l i c e Magis trate , Kandy , o n 
N o v e m b e r 20 last y e a r for t h e offence of h a v i n g in h e r possess ion o n 
M a y 18, 1936, 1,286 grains of o p i u m w i t h o u t h a v i n g obta ined a l icence , 
in breach of sect ion 74 (5) (a) of Ordinance N o . 17 of 1929 as a m e n d e d b y 
Ordinance N o . 43 of 1935. S h e w a s fined Rs . 500 or i n de fau l t s i x w e e k s ' 
s imple imprisonment- T h e Magis trate b e l i e v e d that h e w a s infl ict ing 
t h e m a x i m u m fine w h i c h is in fact Rs. 1,000. T h i s w a s a first offence. 
T h e Magis trate ordered half of t h e fine to b e paid to t h e P o l i c e R e w a r d s 
Fund-

It w a s a l l eged b y the prosecut ion that o n M a y 18 las t y e a r S u b -
Inspector VandenDriesen , P o l i c e S e r g e a n t R a t n a m , P o l i c e S e r g e a n t 
Marso, Po l i ce Constables S i l v a a n d Mobideen , w e n t in to a h o u s e i n K i n g 
street , Kandy , o w n e d b y one Idroos. P r e s u m a b l y i n ant ic ipat ion of 
d i scover ing i l l ic i t ly possessed drugs in the premises , s o m e of t h e pol ice 
entered from the front and t h e o thers w e n t round to t h e back. A s e n t r y 
w a s effected, a w o m a n w a s s e e n to run through t h e h o u s e t o w a r d s t h e 
back and to t h r o w s o m e t h i n g she h a d i n her h a n d o n to t h e roof. T h i s 
w a s found to b e a packet conta in ing 1,286 grains of op ium. T h e w o m a n 
w a s de ta ined and t h e pol ice officers proceeded t o search t h e h o u s e w i t h 
n o further result . Idroos, w h o w a s in t h e house , w a s t h e n arres ted a n d 
t a k e n to the Po l i ce Stat ion, b u t t h e Sub-Inspector le f t t h e w o m a n i n t h e 
h o u s e as h e thought s h e w a s p r e g n a n t a n d w a s i n t o o de l i ca te h e a l t h 
to b e further troubled. S h e g a v e h e r n a m e a s M a i d e e n B e e b e e , a n d t h e 
pol ice accepted Idroos as sure ty for h e r appearance- Idroos w a s brought 
u p a f e w days later, but t h e pol ice w e r e u n a b l e to find a n y w o m a n ca l l ed 
M a i d e e n B e e b e e unt i l S e p t e m b e r 8, w h e n a w o m a n of that n a m e appeared 
and said that she w a s not t h e w o m a n w h o w a s found in t h e house , a n d 
this denia l the pol ice accepted. N o further act ion w a s recorded unt i l 
N o v e m b e r 20, 1936, w h e n Po l i ce S e r g e a n t R a t n a m w e n t t o Gampola . and 
arrested the appel lant w h o i s t h e w i f e of o n e A b d u l H a m i d a n d t h e 
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s ister- in- law of Idroos. The Po l i ce Sergeant said that w h e n h e entered 
h e r house she b o l t e d - a n d took shelter in a house some distance away , 
and w a s subsequent ly surrendered by the residents in the house. S h e 
and Idroos w e r e brought up for trial on January 20, i.e., s even and half 
m o n t h s after the a l leged offence. It w a s manifest at an early stage of 
the ev idence of the first w i tnes s that there w a s no case against Idroos, 
and it is a l i t t le difficult to see w h y h e w a s ever put on his trial- The 
Magistrate then and there discharged him. Sub-Inspector Vanden 
Driesen purported to identify the appel lant as the w o m a n w h o w a s in the 
house . Pol ice Sergeant Ratnam said that h e identified her w h e n h e 
arrested her at Gampola, and P. C Mohideen seems to h a v e identified 
her by necessary inference from his evidence . The evidence of these 
three wi tnesses w a s t h e only ev idence brought up against the appellant. 
S h e g a v e ev idence on her o w n behalf and complete ly denied that she w a s 
the w o m a n concerned w h e n the house w a s raided. S h e admitted her 

^relationship to Idroos but said that she never w e n t to his house wi thout 
be ing accompanied by her husband- She said that she had only one 
child w h o w a s s e v e n years old. S h e also denied that she ran a w a y w h e n 
Po l i ce Sergeant Ratnam entered her h o u s e in Gampola. Her husband 
also gave ev idence and supported his wife 's s tatement that she never left 
Gampola unaccompanied b y him. 

Dur ing the ev idence of the Sub-Inspector the proctor for the appellant 
cross -examined h i m w i t h a v i e w to showing that in a previous drug case 
h e had b e e n d isbe l ieved by the Court. T h e quest ions w e r e disal lowed 
by the learned Po l i ce Magistrate w h o g ives no reason for this action 
w h i c h Was certainly unjustified, as the quest ions w e r e obvious ly intended 
t o go to the credibi l i ty of a wi tness , and the credibil i ty of a police officer 
has no greater sanct i ty than that of any other wi tness . The only 
l imitat ions on this form of cross-examinat ion are those imposed by 
sect ions 149, 151, 152, and 153 of the Evidence Ordinance. It is not 
necessary, in v i e w of w h a t - 1 a m about to say in regard to the o ther 
meri t s of the case, to d iscuss w h a t bearing the d isa l lowance of these 
quest ions might h a v e had upon the learned Pol ice Magistrate's decision. 

A t the c lose of the case for the defence, the Magistrate recorded t h a t 
h e w a s v i s i t ing the scene of the offence the n e x t day, and directed t h e 
Sub-Inspector; Po l i ce Sergeant Ratnam, and Pol ice Constable Mohideen 

; t o be present . There is no th ing on the record to indicate that the 
appel lant or his proctor w a s invi ted to be on the spot to w i tnes s the 
further proceedings that w e r e to be carried-out. The learned Magistrate 
directed the pol ice officers to reproduce certain of their act ivi t ies in the 
raid and actual ly t imed the m o v e m e n t s of Pol ice Constable Mohideen, 
recording h i s opinion that t h e y s e e m e d to bear out w h a t h e said h e had 
done on the day of the raid. This s e e m s to m e to have been a great 
irregulari ty . It has b e e n said more than once in this Court that ev idence 
for the prosecut ion should not b e taken after the case for the prosecut ion 
h a s b e e n closed,- w h e n such ev idence w i l l h a v e the effect e i ther of filling 
in a gap left in the ev idence Or resolv ing some doubt in favour of the 
prosecution, but here again I ment ion this fact rather for the benefit 
of Magistrates in general than to calculate w h a t bearing it had on t h e 
resul t of t h e trial. 
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It i s obv ious that t h e case against t h e appel lant m u s t s tand or fa l l 
o n the quest ion of identification, a n d on th i s t h e l earned Po l i ce Magis trate 
s a y s v e r y l itt le. H e says , " I accept t h e evidfence of t h e first accused's 
ident i ty . T h e back compound w o u l d h a v e b e e n qui te br ight .at 5.45 P . M . 
a n d as first accused w a s uncovered, identif ication w o u l d h a v e b e e n easy . 
It does te l l against first accused that she is the s i s ter- in- law of s econd 
accused Idroos ." H e s a y s later that t h e first accused w a s c a u g h t r e d 
handed i n the act of t h r o w i n g a w a y t h e s e s labs of op ium, and t h a t 
" I s ee noth ing improbable in her presence i n th i s h o u s e and w h e n t h e s e 
wi tnesses ident i fy her on oath I b e l i e v e t h e m . " I a m compe l l ed t o s a y 
that the Magistrate s e e m s to h a v e proceeded o n t h e ground t h a t t h e 
features of the w o m a n in the h o u s e had b e e n eas i ly d iscernible o n t h e 
n ight i n quest ion, and c o m e s to the conclus ion -that because t h e w i t n e s s e s 
identified on oath a w o m a n w h o s e features h a d b e e n eas i ly d iscernible 
therefore t h e y m u s t b e be l i eved . B u t i t i s no t o n l y a ques t ion of credi­
bi l i ty , it i s also a ques t ion of accuracy. P r o p e r identif icat ion i s a l w a y s 
difficult. It i s a mat ter into w h i c h t h e Court m u s t probe w i t h t h e 
greates t care. T h e learned Magis trate does not d iscuss t h e poss ibi l i ty of 
the w i t n e s s e s be ing m i s t a k e n after so l o n g a per iod as i s indicated i n 
these proceedings , a l though w h e n i t is a ques t ion of errors m a d e b y t h e 
pol ice officers, in describing t h e topography of t h e h o u s e raided, h e finds 
a n e x c u s e in v i e w of the lapse of t i m e a n d the unfami l iar i ty of t h e 
w i t n e s s e s w i t h the house . It i s no t e v e n s u g g e s t e d that t h e r e w a s a n y 
pecul iar i ty of feature, form, m o v e m e n t , or voice , that cou ld b e po in ted 
out to t h e Court as a m e a n s of ident i fy ing the w o m a n after so l o n g a t i m e 
h a d expired. That be ing so, w i t h all th is uncer ta inty of mind , h o w 
can it be said that t h e w o m a n w a s proper ly identif ied b y P o l i c e S e r g e a n t 
R a t n a m w h o w e n t to arrest a w o m a n w h o w a s obv ious ly suspec ted of 
be ing the w o m a n w a n t e d , or w a s proper ly identif ied b y t h e Sub-Inspector 
and P o l i c e Constable M o h i d e e n w h o m e r e l y s a w h e r in Court. Irregular 
and improper m e t h o d s of ident i fy ing accused persons h a v e m o r e t h a n 
once b e e n the subject of unfavourable c o m m e n t b y t h e Court of Cr iminal 
A p p e a l in England. In t h e case of Williams (vol. 8, C. A. R. 84) t h e 
Court quashed a convic t ion w h i c h depended on t h e identif ication of a 
m a n w h o w a s s e e n b y the ident i fy ing w i t n e s s i n the P o l i c e Stat ion , 
n o t h a v i n g b e e n p laced a m o n g others . T h e Court said that t h e m o d e 

^adopted w a s not a proper o n e and the identif ication could n o t b e sa id 
to h a v e b e e n satisfactory. I n the case of John Cartwright (10 C. A. R. 219) 
the Court said that the prisoner w a s not put a m o n g a n u m b e r of o ther 
m e n so that a w i t n e s s m i g h t be ab le to ident i fy th i s m a n as the g u i l t y 
m a n and that it w o u l d h a v e b e e n infinitely bet ter had th i s b e e n done . 

It s e e m s to m e that this case is s tronger i n f a v o u r of the appe l lant 
than e i ther of t h e t w o cases c i ted. A s t h e ident i fy ing w i t n e s s e s w e r e a l l 
po l ice officers engaged in a raid, w i t h a l l credit g i v e n for fa ir -mindedness , 
t h e y could not be sa id t o b e uninteres ted . I say m o s t emphat i ca l ly 
that an identif ication of a n arrested person m u s t h e carried out in such 
a w a y that not on ly m u s t the ident i fy ing w i t n e s s b e g i v e n e v e r y reason­
able chance of be ing r ight but m u s t a lso b e g i v e n e v e r y reasonable 
chance of be ing wrong . Th i s identif ication w a s al l o n e w a y . T h e fac t 
a lso that the appel lant w a s t h e s i s ter- in- law of Idroos, s e e m s to h a v e 
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h e l p e d the Magistrate towards a conclusion unfavourable to her, but 
that fact could only h a v e any w e i g h t if t h e identification had been 
rel iable . In th i s case any f emale relat ion of Idroos might h a v e been 
charged for t h e same reason. On the matter of identification a lone t h e 
appel lant is i n m y opinion enti t led to succeed, but there is another 
defect in the trial w h i c h cal ls for some comment . The defence w a s 
comple te ly ignored in the judgment . It is e lementary that the defence 
m u s t a l w a y s be considered, and must b e considered in this w a y , namely , 
that i t i s sufficient if the accused w i t h o u t absolutely convincing the 
Magistrate of h i s innocence does enough to produce a reasonable doubt 
of h i s guilt . The appel lant denied her presence, denied that she w a s 
t h e w o m a n wanted , said that she w a s 25 years of age , w h e r e a s t h e Sub-
Inspector said that the w o m a n in the house w a s a young girl, and s h e 
sa id that she only had one child w h o w a s 7 years of age whereas t h e 
Sub-Inspector had be l i eved t h e w o m a n in the house to b e pregnant. 
S h e also said that she never left Gampola w i thout her husband, and th i s 
fact w a s supported by her h u s b a n d . - On t h e m e r e fact t h a t - t h e w o m a n 
w a s accused of an offence and that her only w i tnes s is her husband, there 
i s no ground for disregarding their ev idence complete ly . If an accused 
or the spouse of an accused is to b e treated as a mere ly formal w i t n e s s 
t h e n the provis ions of l a w m a d e for such persons to g ive ev idence are 
comple te ly stultified. 

T h e trial w a s complete ly unsatisfactory. It m a y h a v e been a difficult 
case t o prove in any event , but that is no ground for requiring a v e r y 
restricted m o d e of proof. It is of course thoroughly desirable that 
cases of i l l icit deal ing in opium and dangerous drugs should b e sternly 
suppressed, and that is all the stronger reason for handl ing these cases 
i n such a w a y that the public m a y not h a v e any cause for fee l ing that t h e 
Courts are not impartial or the police are not acting fairly. A s w a s said 
b y the present Lord Chief Just ice of England, it i s essential that not on ly 
should just ice b e done but it should appear to b e done. 

I quash the convict ion, and acquit the accused. 

Set aside. 


