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BERNEDETTE VALANGENBERG
v.

HAPUARACHCHIGE ANTHONY

SUPREME COURT.
H. A. G. de SILVA, J. . BANDARANAYAKE. J. , KULATUNGA, J.
S. C. APPEAL No. 47/88.
DECEMBER 05,06, 07, 13, 14 and 15, 1989.
JANUARY 22, 23 and 24, 1990.

Trusts - Purchase of properly lor mistress - Consideration -Constructive Trusts - Parole 
evidence to vary terms of deed - Prevention of Frauds Ordinance s. 2, - Evidence 
Ordinance ss, 91 and 92 - Trusts Ordinance ss. 2.5,83 and BA - Doctrine of advancement 
- Application of English Law to extend doctrine of advancement to the case of a mistress.

The plaintilf, H. Anthony a middle grade hotel employee lived with the delendant- appellant 
Bernedette Vanlangenberg a hairdresser and mother ol lour children as man and 
mistress. Both worked in the same hotel Thereafter the plaintiff proceeded to Sweden 
where he learned the language and received an income of about Rs. 9.000/= a month. The 
defendant went over to Sweden for a short spell and she too found employment receiving 
about Rs. 2,000/= a month. The plaintiff purchased a house property in 1976 for Rs. 
8,40,000/= paying the consideration out ol his earnings. On 12 5 77 as he had to go to 
Sweden again he conveyed the said house property to the defendant appellant his 
mistress by a deed of transfer in the attestation to which the consideration of 
Rs.40,000/= was acknowledged to have been received earlier. Parties fell out n Novem
ber. 1979. The plaintiff then sued the defendant for a return of the house pleading a trust 
The defendant claimed absolute title and that she paid the consideration c' Rs 40.000/= 
on the deed in her favour.

Held:

(1) Section 2 of the Frauds Ordinance is not meant to govern trusts arising under chapter 
IX of the Trusts Ordinance i. e. constructive or implied trusts. A person has therefore to 
make out a case falling within the provisions of ss. 83 to 96 of the Trusts Ordinance

(2) The plaintiff initiated the moves to buy the house whilst still in Sweden ; he had paid the 
purchase price. The defendant's resources were insufficient to enable her to pay the 
consideration on the transfer to her. She had written to the plaintiff that she would transfer 
the house to him if he returns her gold chain and money amounting to Rs 4,000/=

(3) The trial judge rejected the ciaim of the defendant that she paid the consideration after 
considering the financial resources of the parties as being highly improbable. The 
defendant's claim was very probably false and her denial of the existence of a constructive 
case amounts to fraud. In the result s. 2 of the Trusts Ordinance and s. 92 of the Evidence 
Ordinance do not apply and plaintiff can lead parole evidence of the existence of a 
constructive trust in his favour on the basis that he retained the beneficial interest in the 
property at the time he transferred it to the defendant.
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(4) The presumption ol advancement in favour of mistress though available in England is 
not part of Sri Lankan Law. Section 2 of the Trusts Ordinance cannot be utilised to bring 
;,n English Law.
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The plaintiff- respondent filed action in the District Court against the 
defendant -appellant claiming, that the defendant-appellant had lived 
with him as his mistress for some years; that he had purchased a house 
property to wit; 32, Temple Road, Negombo belonging to Garwin de Silva,
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A tto rn ey-a t-L aw  on 17.11.76 by D eed No. 3871 - m arked P2 - lo r a tota l 
cons ide ra tion  of Rs. 45,000/=  of w h ich  Rs. 5 ,000/=  w as  paid on 12.11.76 
- P1 out of m on ies saved by him  w hilst em p loyed abroad; and that on 
D eed No. 3974 dated  12.5.77 m arked P3 he conveyed the legal interest 
in the  sa id  house p rope rly  to  his m istress the defendant -appellant 
re ta in ing  the benefic ia l in terest in h im self; and prayed that the said 
p rope rty  be dec lared  subject to  a trust in fa vou r of h im self (the p la intiff) 
and fo r an o rder that the  de fendant .transfer the said p roperty  to the 
p la in tiff and fo r o the r incidenta l reliefs.

The  d e fendan t-appe llan t con tended  that the  p rope rly  w as purchased 
on  D eed P2 on m onies provided  by her a lthough  she w as not a party to 
tha t tran sac tio n  on the face of the deed; that upon d iscovery later that the 
co nveyance  on P2 w as in the nam e of the p la intiff w h ich  w as w rong fu l 
and unw arran ted  she p reva iled  upon the  p la in tiff to convey the property 
to  her (the defendant) w h ich  he d id by P3 a foresa id ; and that thereby the 
de fend a n t-ap p e llan t had becom e the sole and abso lu te  ow ner of the 
p rope rty  and that P3 w as not sub ject to any trust in favou r of the p la intiff- 
respondent and w as never in tended to be so.

A fte r tria l, the  D istrict Judge  held w ith  the pla intiff. U pon appeal, the 
C ourt of A ppea l upheld  the judgm ent of the D istrict C ourt and d ism issed 
the  appea l. Learned C ounse l fo r the de fendan t-appe llan t has raised 
severa l m atters of law and fact before  us at the hearing of th is appeal and 
subm its  tha t the p la in tiff's  action be d ism issed.

The  re la tionsh ip  be tw een  the p a rlies  is germ ane  to the issues in this 
case ; the  p la in tiff, a m arried m an w as reception ist at the Blue Lagoon 
H otel, N egom bo from  1971 -1 9 7 4 . The defedan t a m arried w om an w ith 
4 ch ild re n  w as a ha ird resse r a lso w ork ing  at that hotel. An associa tion  
deve lo pe d  be tw e en  them  and they becam e intim ate  friends - they lived 
to ge ther. In 1974 the p la in tiff m oved to the S un flow er H otel in N egom bo 
fre q u e n te d  by S w edish  touris ts . P laintiff w ent to  S w eden  on a prepaid  

ticke t to  learn  that language. W hilst there  he a ttended  language  c lasses 
and w o rke d  in a hom e fo r e lders. He w as paid a sa lary. B oard and lodging 

w as free . In O cto b e r 1975 p la intiff re turned to Sri Lanka to the S unflow er 
H ote l b ring ing  w ith  him  4500 S w edish  C roners. In M ay 1976 the p laintiff 

re tu rned  to S w eden  and resum ed language c lasses and also w orked  as 
before . He to o k  w ith  him  on th is  occasion , the d e fe nd a n t's  daugh te r. She 
was a lso found  w ork  and paid a honorarium . The defendant jo ined  him  in
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Sw eden th ree  m onths later, the  a irfa re  hav ing  been paid  by the  p la in tiff. 

The defendant w as  a lso  found  w o rk  and  paid  a h on o ra riu m .T h e y  
returned to Sri Lanka  in N ove m b e r 1976. O n  17 .11 .76  P2 w a s  execu ted . 

The p la in tiff had resum ed w o rk  at the  S u n flo w er H otel. In M ay 1977 the 
pla intiff aga in  w en t to  S w eden. Three  d ays  be fo re  his d e p a rtu re  he 
executed P3 tran s fe rring  th e  sa id  house p rope rty  to  the  d e fe nd a n t. The 
defendant fo llow ed  h im  to  S w e de n  and both  re tu rned  to  S ri Lanka  in 
O ctober, 1977. O n deed  No. 4598  of 17.8 .79  - P4 - the  d e fe n d a n t leased 

the a foresa id  p re m ise s  fo r a  p erio d  o f tw o  ye a rs  to  Ib rah im , an  A rab  
w orking fo r A ir Lanka. Ib rah im  p a id  a sum  of Rs. 60 ,0 00 /=  as an advance  

so that the  house co u ld  be re fu rb ishe d  fo r new  fu rn itu re , fittings , a ir 
conditioning, etc. to  be insta lled . The  p la in tiff and  d e fe nd a n t w e n t to 
S ingapore fo r a short tr ip  to  m ake  th e  p u rcha ses  fo rth e  house. S o m etim e  

thereafte r the  p la in tiff and  d e fe n d a n t fe ll out. P la in t w as  filed  on  23.1 .80  
w herein p la in tiff c la im ed  a trus t and  d e m a n d e d  a tra n s fe r b ack  of the 
property.

C ounsel fo r a ppe llan t co n te n d e d  the  p la in tiff ca n n o t now  co n trad ic t the  

term s of the deed P3. He ca nn o t say it is a dee d  of trus t and not w ha t it 
purports to  be to  w it: a d e e d  of o u trig h t tra n s fe r as he is not e n titled  in  law  

to contrad ict the  te rm s  o f h is  o w n  deed. S e c tion s  91 and  92  o f the  
Evidence O rd inance  p ro h ib its  such  a c o u rse  as d o e s  s.2  of the  P re ve n 

tion o f F rauds O rd in an ce  w h ich  is a s tr in g e n t p ro v is io n  d iffe re n t to  the  
English Law . F or p u rp o se s  o f c o m p a riso n  he c ite d  th e  E ng lish  S ta tu te  of 

Frauds e nacted  in 1676  a nd  m ade  e ffe c tive  in 1677 and  the  E ng lish  Law  
of P roperty  Act, 1925 (A p p e lla n t’s C ou nse l a lso  c ritic ize d  th e  am e nd ed  
plaint filed. He co m p la in e d  th a t by se ve ra l n ew  a ve rm e n ts  and  a m e n d 

m ents m ade to p a ra g ra p h  4, so  ca lle d  "a tte nd a n t c irc u m s ta n c e s ” w ere  
enum erated  se ek ing  th e re b y  to  se t up  a trust. C ou nse l su b m itte d  tha t 
these new  ave rm e n ts  w e re  tru m p e d  up  fo r the  p u rpo se  of b ring ing  it 

w ithin the  am bit o f s .83  o f th e  T ru s ts  O rd in an ce ).

Reliance w as p laced  on  a se ries  of d ec is io n s  Perera v. Fernando (1 ) 
and Adaicappa Chetty v. Karuppan Chetty (2) w h ich  held  tha t paro le  

evidence w as not p e rm iss ib le  to  exp la in  o r va ry  te rm s  of a deed. It w as 

also a co n trave n tion  of the  P reven tion  of F rauds O rd in an ce  -

Mohamadu v. Pathumah et al (3) and Saverimuttu v. 
Thangavelautham (4). C ounse l s tresse d  in his a rgum en t that th is 
case had been co rrec tly  d ec ide d  and sh ou ld  be app lied  to the  instan t 

case.
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Sethuwa v. Ukkuwa (5) Fernando v. Cooray{6) and Siriwardena 
v. DonSaranelis(7) ;C ounsel a lso c ited  “Law  of T rusts" by A. W . Scott, 
V o l l ,  p. 38.

A p p e lla n t’s C ounse l exam in ing  the contents  of deed P3 h igh ligh ted  that:

(a) P3 is not a deed of gift.
(b) it is an ou trigh t tran s fe r “ fo r the  abso lu te  sa le  and assignm ent

.............to  her of the  said p re m is e s ........................... fo r co ns ide ra 
tio n ........................ "

(c) P la in tiff acknow ledged  rece ip t o f cons ide ra tion  in a sum  of Rs.
45,000 /=  “ .......................w e ll and tru ly  paid to  the said V endor by
the  said Vendee (the receipt) w hereo f the said V endor do hereby
adm it and a ckn o w le d g e .............................” - not fo r love and
affection .

(cfj The N otary Mr. K arunara tne  w ho testified  that the considera tion  
w as  not paid in his presence has in the a ttesta tion  c lause stated
that " ..................the full cons idera tion  here inm entioned  w as
a ckno w le dg ed  to have been re ce ive d .............................. "

Submission:

In the  c ircu m stan ces  there  is no room  to adm it parole  evidence  to 
e xp la in  P3 w as d iffe ren t. The p rovis ions of s. 2 of the P reven tion  of 
F rauds O rd inance , the  p rov is ions of ss. 91 and 92  of the Evidence 
O rd in an ce  and the  p rov is ions of s. 5 of the T rusts  O rd inance  all m ilitate 
a ga ins t the  adm iss ion  of any paro le  ev idence  to a lter, exp la in  o r change 
the  o rd ina ry  m ean ing  of the  c lea r language of P3. The C ourt w as invited 

to  fo llo w  the  d ic ta  of the  cases c ited (supra) and d ism iss the p la in tiff's  
ac tion  and dec la re  the  de fendant to  be the o w n er ot the said p roperty.

D ea ling  w ith  the  p la in tiff’s contention  that upon the  a ttendan t facts  and 

c ircu m sta n ce s  a constructive  trust had arisen  in fa vou r of the p la intiff, it 
w as  the  a pp e llan t's  pos ition  tha t there  w ere  no a ttendan t c o n te m p o ra n e 
ous c ircu m sta n ce s  w h ich  could  be proved in law  in th is  case  favouring  a 

fin d ing  of a co ns truc tive  trust. C ounse l subm itted  the trea tm en t of the 
fa c ts  by the  D istric t Judge  w as e rroneous as the proved  facts  d id not 
w arran t the in fe rences d raw n by the  C ourt; the  C ourt had fa iled  to 
co ns ide r the  fact that the de fendan t and her daugh te r too  had earned 

fo re ign  cu rrency in S w eden  and w ould  have contribu ted  substantia lly  to
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the  jo in t savings; th a t the  C ourt o f A p pe a l fa iled  to  c o n s id e r and  c ritica lly  

exam ine the  fac ts  but m ere ly  re lied  upo n  the  fin d ing s  o f the  low e r C ourt 

and that there fore  it cou ld  not be sa id  th a t the re  w ere  co n cu rre n t fin d ing s  

of fact in fa vou r of the  p la in tiff w h ich  shou ld  not be in te r fe re d  w ith . 

Pointing to  the p la in t filed  a p p e lla n t’s C ou nse l co m m e n te d  th a t it c o n 

ta ined no.concise s ta te m e nt o f the  fa c ts  and  c ircu m sta n ce s  re lied  on  as 

constitu ting an in fe rred  trust. The  am e nd ed  p la in t b ro ug h t in severa l 

averm ents to its p a rag ra ph  4, w h ich  then  fo r the  firs t tim e  m ade re fe rence  

to s. 83 of the T ru s ts  O rd in an ce  and  dec la re d  tha t the p la in tiff w as 

enjoying the  b ene fic ia l in te rest in the  p ro pe rty  a t the  t im e . It w a s  su bm itted  

that neverthe less, s. 83 of the  T ru s ts  O rd in an ce  co ve red  severa l a re as  

of p roperty both  im m ovab le  and  m ovab le  and th a t s. 83  w as  g o ve rn e d  by 

s. 5 of the  T rusts  O rd in an ce  and  s. 92  of the  E v idence  O rd in an ce . Th is  

being so, Adaicappa Chetty’s case  and  Saverimuttu's case  (supra) 

conta ined co rrec t s ta te m e n ts  of the  law.

Thus, the jud gm e n ts  c ited  (supra) se ttled  the  law, and if the  te rm s  of 

a docum ent w e re  c lea r and  u n a m b ig u o u s  one  ca n n o t a d m it paro le  

evidence to show  th a t it m eant so m e th in g  e lse . C ou n se l co n fin e d  th is  

subm ission to  s itu a tio ns  invo lv ing  tra n sa c tio n s  of im m o vab le  p ro pe rty  

such as land. H is a rg u m e n ts  d id  not e x ten d  to  s itu a tio ns  such  as fin an c ia l 

investm ents like m on ie s  d e p o s ite d  in F inanc ia l In s titu tion s  o r the  tra n s fe r 

of shares in respect o f w h ich  trus ts  m ay be c re a te d  w itho u t a no ta ria l 

docum ent. C ou nse l c o n te n d e d  th a t a p ro b le m  a rose  b eca use  o f the  

decis ions in Muthuamma v. Thiagaraja (8) w h ich  he su b m itte d  w as  

w rongly dec ide d  ; w ro n g ly  b eca use  the C ourt a dm itted  an o ra l p rom ise  

to return  the  p ro p e rty  as an  a tte n d a n t c ircu m sta n ce  ign oring  th e re b y  the  

provis ions of s. 92  o f th e  E v idence  O rd in an ce  and s. 5 of th e  T ru s ts  

O rdinance. C ou nse l su bm itted  th a t such  a p ro m ise  sh ou ld  have  been  by 

a notaria lly  e xecu ted  d o cu m e n t. T he  C ou rt had fie ld  that the  fa th e r held  

the p roperty  in tru s t fo r  the  son  but the  C ourt d id  not e xam ine  the  q uestion  

w he ther the  son  in tended  to  co n ve y  th e  b en e fic ia l in te res t in th e  p rope rty  

to his fa ther. The re  w a s  a lso  no re fe ren ce  to  Thangavelautham's case  or 

to  Fernando v. Cooray(supra). In any even t C ou nse l su bm itted  th is  case  

was not re levan t fo r  a  p ro p e r c o n s id e ra tio n  of the  ins tan t case . C ounse l 

also su bm itted  tha t the  ca se s  of Saminathanchetty v. Vanderpoorten (9) 

and of ValliammAchchy v. Abdul Majid rep o rte d  in 4 5 N L R  169 (S .C ) (10)
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and 48 N LR  (P. C) (11) w ere  concerned  w ith  excep tiona l s ituations end 
had been dec ided  on the ir specia l facts. O ra l evidence w ent in upon the 
language  of the deeds them selves w h ich  ind icated  that the land w as to 
be re tu rned. In these tw o cases vast com plica ted  transactions were 
invo lved  w ith  c red ito r-deb to r re la tionships and hence these cases should 
not be app lied  w illy-n illy .

To sum m arise  the  subm iss ions m ade on behalf of the appellant on this 
aspect of the case, it w as argued that :

_ (a) on the  basis of the p la int and on the facts, the deed P3 w as an 
abso lu te  tran s fe r in fa vou r of the defendant for a considera tion  
acknow ledged  to have been rece ived  ; •

(b) it w as not open to the p la intiff to controvert or contrad ict the plain 
m eaning  of the language of P3 by parole  evidence seeking to 
prove  tha t P3 c rea ted  a constructive  trust recogn ised by s. 83 of 
the T rusts  O rd inance  ;

(c) no p lea under s. 83 of the T rusts  O rdinance of a trust is availab le  
because  of the s tringency of the p rovis ions of the P revention  of 
Frauds O rd inance and of s. 5 of the T rusts O rd inance  ;

(cf) S. 92 of the E vidence O rd inance  precludes the pla intiff from  
con trove rting  the  te rm s of P3 and proving a trust as a lleged in the 

p la int ;

(e) fu rthe r, the evidence in the case does not prove a trust and that 
the  fact of the m arking  in ev idence of paragraph  4 of the am ended 
p la int does not m ake it ev idence o r estab lish  the a lleged trust ;

(f) the  rest of the evidence  does not prove a trust.

Further,

(g) the  ev idence  d isc loses the c ircum stances in w h ich  the plaintiff 
cam e to purchase  the p roperty  on P2 ; that it w as held by the 
p la intiff on his ow n behalf and on behalf of the de fendant and on 

P3 w hen  he transfe rred  to the de fendant, it m ust be p resum ed he 

w as trans fe rring  fo r a cons idera tion  he  had rece ived  and w hich 

has not been rebutted.
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N ext, lea rned  C ounse l fo r the  appe llan t co n te nd e d  tha t the  d oc trine  o l 
a dvancem ent shou ld  be app lied  to  the instan t fa c ts  ; th a t doc trine  w as  
know n to  o u r law  even beto re  the  enactm en t o f the  T ru s ts  O rd inance  ; tha t 
the fa c ts  w arran ted  a strong  in itia l p resum ption  th a t the  p la in tift trans fe rred  
th e  p rope rty  to  the  de fe nd a n t on  P3 as she had a dm itted ly  been  his 
m istress fo r a  n um be r o f years, th ey  had  lived  to g e th e r as husband  and 
w ife  open ly  bo th  in S ri Lanka and abroad and tha t p re sum ptio n  ca nn o t be 
rebutted  by the  app lica tion  of s. 83 o r s. 84  of the  T ru s ts  O rd inance. 
C ounse l s trong ly  re lied on  the  case  of Mutalibu v. Hameed (12) w h ich  
he ld  tha t w here  a fa th e r o r p erson  in loco p a ren tis  p urcha ses  p ro pe rty  in 
the  nam e of his w ife  o r ch ild  there  is a s trong  in itia l p re sum ptio n  tha t such  
tran s fe r w as  in tended to r the  a dvancem ent of such  w ife  o r ch ild  and the  
p ro v is io ns  ot s. 84  of the  T rusts  O rd inance  do  not app ly  to  such  
transac tion . The onus in such  ca ses  is on  th e  p a rty  seek ing  to  es tab lish  

a trus t to  p rove  tha t fact. Fernando v. Fernando (13) and Ammal v. 
Kangany (14) w ere  app ro ved  and app lied  by the  C ourt in Mutalibu v. 
Hameed (ante). C ounse l sought to  extend  th is  doc trine  to  the  case  o f a 
m istress. To do  so he po in ted  to s. 2 of the  T ru s ts  O rd in an ce  w h ich  he 
subm itted  p rov ided  fo r recourse  to  the  E ng lish  Law  in the  a bse nce  of 
p rov is ion  covering  the  subject in the  T rusts  O rd inance  o r in any o th e r law. 

S eek ing  to  use th is  m eans C ounse l c ited  a n u m b e r of d ec is ion s  of the  
E nglish  C ourts  w h ich  he c la im ed  had recen tly  co n tribu te d  to the  
deve lo pm e nt of the law  o f trusts  in England v is -a -v is  m an and m istress. 
T he  m atrix upon  w h ich  the law  of trus ts  deve lo pe d  in th is  regard  in 
E ng land  w as, it w as  subm itted , the  case  o f Gissing v. Gissing (15) per 
Lord  D ip lock w here  a new  line w as  ta ke n  fo r the  first tim e  in the  area  of 

the  law  of trusts. W here  a lady had con tribu te d  to  the  runn ing  of the 
m atrim on ia l house then  she had rights to a b ene fic ia l in terest.

“Any c la im  to a benefic ia l in terest in land w h e th e r spouse  or 

s tran ge r in w ho m  the  legal in terest in the  land is vested  m ust be on  the 
p ro po s ition  tha t the person  in w hom  the  legal in te rest is ves ted  holds 
it as trus tee  on  trus t to  g ive  e ffect to the  ben e fic ia l in te rest of the  
c la im an t as cestu i que tru s t.”

Th is  w as  e xtended  to a m is tress by Lord D enn ing  in the  case of Cooks 
v. Head( 16) fo llow ed  by Ewes v. Ewes( 1 7 )— an u nm arrie d  co up le -a  jo in t 
acqu is ition  of p ro p e rty -tra n s fe r of p rope rty  into nam e o f one party- 

in fe rence  of ag reem ent-m is tress  entitled  to benefic ia l in te rest-app ropria te  
sh a re -house  to  be held  in trust by m an-3 /4  to  h im se lf-1 /4  to  m istress.
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Bernard v. Joseph (13). R eference w as also m ade to H a lsbury 's  Laws 
of E ngland, Vol 48, 4th Ed. para. 610, p. 341 under title  “unm arried  
cohab ite rs". It w as subm itted  that these deve lopm ents  should  be adopted  
and absorbed  into the law  of Sri Lanka th rough  s. 2 of the T rusts 
O rd inance  and that therefore, the p resum ption  that the pla intiff transferred  
p ro pe rly  on  P3 fo r her advancem ent has not been rebutted  and no 
question  of trus t in his fa vou r arises.

On beha lf of the  p la in tiff-responden t learned C ounse l first referred to 
the  re la tionsh ip  be tw een the parties w hich  he subm itted  m ust be at the 
fo re fron t of th is  case. In tim acy betw een  the parties co m m en ced  in 19 7 1 
w hen  they w ere  at the  B lue Lagoon Hotel. In 1974 O ctober w hen  p la intiff 
m oved  to the  S un flow er H otel he rented a house in Sea S treet, N egom bo, 
repa ired  it and paid  the rent, purchased  fu rn itu re  and m oved in w ith  the 
d e fe nd a n t w ho  cam e w ith  her ch ildren. At that tim e the de fendan t w as 
earn ing  Rs. 7 5 0 /-  per m onth. P la intitf left fo r S w eden in June 1975 -  he 
w en t a lone fo r 5 m onths, acqu ired  pro fic iency in the S w edish  language 
ob ta in ing  a D iplom a -  P5. He w as also em p loyed  as an a ttendan t in a 
hom e fo r e lders earn ing  Rs. 9 ,0 0 0 /-  to Rs. 1 0 ,0 0 0 /- per m onth. He saved 
as he w as  g iven  free  board and lodging. He opened  a Bank account -  P6 
-  and rem itted  part earn ings to Sri Lanka to help  m ainta in  the defendant 
and her ch ild ren. He re turned to Sri Lanka.

P la in tiff m ade a second trip  to S w eden in M ay 1976 go ing  there  on a 
studen t v isa  and w as again em p loyed on the sam e sa la ry w ith  free board 
and lodging. He took de fe nd a n t's  dau gh te r w ith  him . D efendant jo ined 
h im  th ree  m onths later on a prepa id  ticke t for w h ich  the  p la in tiff had paid 
having  g iven  up the  house in Sea S treet and m oving  the fu rn itu re  to her 

s is te r's  house at A sarappa  R oad. D efendant s tayed  on ly tor 3 m onths 
and re turned hom e before  the p la intiff. The p la intiff had got the defendant 
to  assist him  in his w ork  as the de fendant did not know  Sw edish  and could  
not have got a job. D augh te r a lso w orked  in a s im ila r w ay. D efendant w as 
pa id  on ly  an honorarium  but w ith  free board  and lodging. So also her 
daugh te r. It w as the p la in tiff's  ev idence  that the de fendan t w as paid sum s 
am oun ting  to about Rs. 1 ,5 0 0 /-  to  Rs. 2 ,0 0 0 /-  pdr m onth, (w hich w ould  

be about 1/4 th  of w hat he earned), it w as also the p la in tiff 's  ev idence  that 
w hen  the  d e fendan t re tu rned to Sri Lanka she had no m oney. Plaintiff 
w ro te  to one B everly  Jansz in 1976 asking h im  to look out fo r a house for 
purchase. Jansz says he contacted  G arw in  de S ilva. Jansz w rote  to the 
p la in tiff about the ava ilab ility  of G arw in de S ilva 's  house. D efendant also
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m et G arw in  de  S ilva  w ho  tes tified  that she  to ld  h im  that H ap ua rach ch i 
(p la in tiff) w ill buy the  house. A fte rth e  p la in tiff re tu rned  hom e in N o ve m b e r 

1976 he m et G arw in  de S ilva, m ade an advance  paym en t of Rs. 5 ,00 0 / 
- v id e  P1, and on  17.11.76  w hen P2 w as  execu ted  he paid  the  ba lance  

Rs. 4 0 ,0 0 0 /- . The N otary says tha t th is  am oun t o f Rs. 4 0 ,0 0 0 /-  w as  p a id  
in his p resence  at the  tim e  of execu tion  but he canno t re m e m b e r by 
w hom . The  d e fendan t too w a s  p resen t at the  tim e. S he d id  not p ro test 
about anyth ing . G arw in  de  S ilva  says tha t the  m oney w as  pa id  to  h im  by 
the  p la in tiff. The  defendan t d id  not say anyth ing  about the  m oney. In th is  
respect th e re fo re  he co rrobora tes  the p la in tiff and  fla tly  co n tra d ic ts  the  
de fe nd a n t w ho  has said tha t she pa id  the  m oney. The  N ota ry  a lso  says 
that the  p la in tiff p a id  h is  fees and p a id  the  s tam p  d u ty  as w ell. A s regards 
P3 how ever, as sta ted  earlie r, the  N otary  says that no m oney w as paid  
in his p resence  on  that tran sac tio n  but the p la in tiff pa id  his fe e s  as w e ll 
as the  s tam p  du ty  and it w as  the p la in tiff w ho  gave  h im  ins tru c tion s  fo r the  

p re pa ra tion  o f P3.

As regards the  subsequen t lease on  d ee d  No. 459 8  o f 17.08 .79  by the  
lesso r the  de fendan t to  the  lessee Ib rahim , the  sam e N ota ry  says th a t he 
a ttes ted  it. Ins tructions co nce rn ing  the lease  w ere  g ive n  to  h im  by the  
p la in tiff. B o th  p a rlie s  i.e. Ib rahim  and the  p la in tiff pa id  h is fe es  as w as  the 
cu s to m  in the case  of a lease. It w as  the  p la in tiff-re sp o n d e n t's  case  that 
he had w an ted  to  lease  the  house he b ough t. In o rd e r to  exped ite  m atte rs  
and as he w as due to retu rn  to  S w eden  a lm ost im m ed ia te ly , he execu ted  
P3 so tha t in his absence .le a s in g  th is  p rope rty  w ou ld  be fa c ilita te d  if the  

p rope rty  w as  in the nam e of the  de fe nd a n t w ho  w as to  rem ain  in Sri 
Lanka. He left fo r S w eden  3 days a fte r the  e xe cu tio n  o f P3. H e w as in a 
hurry. It w as  subm itted  that as a laym an he w as  not fa m ilia r w ith  g iv ing  
a p ow er of a tto rney to  som eone  to act on  his behalf.

The p arties  fina lly  sepa ra ted  w ith  the  p la in tiff m aking  a co m p la in t to  the 
Police  on 22 .11.79  -P 8 . In tha t s ta tem ent the p la in tiff has s ta ted  in th ird  
person  -

“th a t he w as  liv ing w ith  the d e fendan t as m an and m is tress  and that 

because  of the  con fidence  he had in her he had tran s fe rred  his house  
p ro pe rty  in her n a m e ... T oday  w hen  he v is ited  the house  he found  she 
had le ft- He learn t she had gone  to her s is te r's  house  in A sa rappa  

R oad, He does not know  w hat she has rem oved  from  the  house-H e  
m ade th is  s ta te m e nt in o rd e r that a se ttlem en t be e ffected  ..."
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C ounse l po in ts  out that the reason w hy he executed  P3 is g iven in P8. 
in  co nse qu en ce  of P8 the de fendant had m ade a s ta tem ent to  the Police 
on 24.11.79  P10. In F10 the de fendant has stated “ ... th is house is in my 
nam e" -  P10B. Again , it s a y s "... if m y passport and m y sovere ign  chain 
and Rs. 4 ,0 0 0 /-  that I had obta ined  from  my s is te r are returned, I shall 
re trans fe r the land and the house".

Thus, it w as the contention  of respondent's  C ounse l that:

(a) the ev idence relating to the fo re ign  earn ings of the p la in tiff as 
supported  by P6 show ed that he w ou ld  have had su ffic ien t savings to 
have purchased  th is  p roperty  on P2;

(b) that the earn ing  capacity  of the defendant (and her daughter) was 
low  and that the D istrict Judge w as right in hold ing that she had insuffic ient 
fu nd s  to  have paid Rs. 4 0 ,0 0 0 /-  on P2 as asserted  by her;

(c) that the p la in tiff had p layed a dom inant role as regards P2, P3, and 
even P4;

(d) tha t all of the above m atters w ere a ttendan t c ircu m stan ces  w ith in  
the m eaning  of s.83 of the T rusts O rd inance  and could have been 
p rope rly  co ns ide red  as proved facts in constru ing  a constructive  trust;

(e) the contents  of P10 w ere  adm iss ions m ade by the defendant 
aga inst her interests.

( f) that the  con trad ic tions  betw een  the evidence  of the de fendant and 
that of G arw in  de S ilva as regards the paym ent of cons ide ra tion  in P2 cast 
the  d e fe nd a n t's  ev idence in grave doubt;

(g) that if the p la in tiff w anted  to g ilt the prem ises to the de fendant there 
w as noth ing  to  p reven t him  from  doing  so. Thus the probabilities from  all 
the  su rround ing  c ircum stances w ere that the p la intiff w as speaking  the 
truth.

W ith  regard  to the p ropos itions of law taken on behalf of the appellant 

and re fe rred  to earlie r in th is  judgm ent, the  respondent argued that ■

(a) S ection  2 of the P revention of F rauds O rd inance  does not prohib it 
o r p reven t the  p la intiff from  proving  by paro le  ev idence attendant 

c ircu m stan ces  as envisaged in s.83 of the T rusts O rd inance. It has
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no app lica tion  to C hap te r IX of the  T rus ts  O rd inance . Saminathan 
Chetty v, Vanderpoortan (9), Valliamma Achchi v. Abdul Majid
(10) - 4 8  N LR  289 (PC) (11). Muthuamma v. Thiagarajah' (19). 
It w as su bm itted  that s .2  p rov ided  on ly  for lega l in te rests  and not 
equ itab le  in te rests  in im m ovab les. Equitab le  in te rests  m ay be 
p roved  by paro le  ev idence. R eliance  w as  p laced  on  the  dec is ion  
in Narayart Chetty v. James Finlay L td . (20) w here  it had been 
a rg ue d  tha t s.2  p rov ided  only for the legal esta te  and not fo r  an  
equ itab le  in terest. R eference  w as m ade to the co m m en t by 
G arv in , J. "O ur S ta tu te  o f.F ra u d s  left out th o se .p o rtio n s  of the 
English  sta tu te  -  to  w it: ss. 7 ,8,9 and 10 that p rov ided  fo r e qu itab le  
in terests". As those  sections have not been inco rp o ra ted  in o u r 
s ta tu te , it w as  subm itted  they had been d e libe ra te ly  left out and  
supported  the subm iss ion  that s.2 does  not app ly  to equ itab le  

in terest.

(b) The den ia l of a trus t is a fraud  - v ide  s. 5 of the  T rusts  O rd inance. 
C ounse l re fe rred  to Valliamma Achchi'scase as the  firs t w he re  the 
princ ip le  of fraud  w as cons idered . C ounse l a lso  re fe rred  to "E qu ity  
and the law  of tru s ts ” by Philip  H. Pettit - p .19: 80. C ounse l 
subm itted  that, in the  instant case, the den ia l by the  d e fendan t of 
a cons truc tive  trust v is-a -v is  P3 w as a fraud, and there fo re , n e ith e r 
s.2 of the  P revention  of F rauds O rd inance  o r s.92 of the  Evidence  

O rd inance  w ere  app licab le  - v ide  s .92(1).

(c) that the cases relied on by the a ppe llan t (supra) w h ich  app lied  s.2 
of the  P reven tion  of Frauds O rd inance  and  s.92  of the  E v idence  

O rd inance  and d ec la red  those  tran sac tio n s  vo id  o r held that there  
w as no trust cou ld  all be d is tingu ished , as those  tra n sa c tio n s  did 

not re late  to the crea tion  of constructive  o r e xpress  trus ts  but 
re la ted  to o the r d ispos itions  of land such as m ortg ag es  and w ere  

th e re fo re  irre levan t fo r present p urposes. T ru s ts  had fa iled  on the 
fac ts  in those  cases. C ha p te r IX of the T rus ts  O rd inance  w as in the 
schem e of the w ritten  law s of Sri Lanka and had to be g ive n  e ffect 
to.

(d) tha t the  doctrine  of a dvancem ent w as  not p leaded  by the  d e fe n 

dant, no issue w as ra ised  on it and  no re fe rence  w as m ade to it in 

the  ev idence  and not ad jud ica ted  upon in the  D istrict C ourt. It w as 
ra ised  fo r the  first tim e in appea l. The d e fe n d a n t's  ev idence  has in
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fact the effect of denying it. Furthermore the evidence adduced 
does not warrant such a conclusion.

(e) that modern trends in the development of the English Lawot Trusts 
•as detailed by the case lav; cited (ante) in regard to unmarried 
cohabiters have no place in the lav; of Sri Lanka. Section 2 o( the 
Trusts Ordinance does not permit the introduction of these trends 
into Sri Lanka Law and should never be regarded as a vehicle 
which was intended to admit new species of constructive or 
resulting trusts as and when they are evolved by application of 
English equitable principles to changing English society. What 
situations could be regarded as creating constructive trusts are set 
out in Chapter IX ot the statute. One cannot add more categories 
to the statute by judicial decision.

C o n c lu s io n s  :

Mindful of the case law that has been cited (ante) it is my view that a 
trust may be said to arise where a person proves a case which falls within 
the language of one of the provisions in Chapter IX of the Trusts 
Ordinance; therefore s.2 of the Frauds Ordinance would not be relevant. 
Section 5(1) of the Trusts Ordinance specially enacts that a trust created 
under Chapter II of that Ordinance must be notarially executed in the 
manner prescribed by s.2 of the Frauds Ordinance. In the absence of a 
similar provision which makes s.2 of the Frauds Ordinance applicable to 
trusts arising under Chapter IX it is a safe approach to say that s.2 of the 
Frauds Ordinance is not meant to govern trusts arising under Chapter IX 
i.e. constructive or implied trusts. A person has therefore to make out a 
case falling within the provisions of ss.83 to 96 of the Trusts Ordinance 
- vide - J o n g a  v. N a n d u w a  (21). In the instant case the plaintiff has sought 
to make out that he did not intend to dispose of his beneficial interest and 
that the instant situation is one governed by s.33 of the Trusts Ordinance. 
The plaintiff also asserts that the defendani's denial that she was holding 
the property intrust for the plaintiff is fraudulent. If he succeeds in proving 
this, then certainly s.2 of the Frauds Ordinance and ss.91 and 92 of the 
Evidence Ordinance would not be applicable and would not be a bar to 
his proving a constructive trust upon parole evidence.

The plaintiff relies on a chain of facts and circumstances in support of 
his claim. Each case has to be viewed on its particular facts. In this case,
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the  parties  c la im  to have been m an and m istress. B oth  d ep en de d  on  th e ir 
em p loym en t incom es, the  p la in tiff be ing  a m iddle  g rade  hote l em p loyee  
and the de fendan t a ha ird resse r w ith  fo u r depen de n t ch ild ren , w ho, 
be fo re  she lived w ith  the  p la intiff, lived in her s is te r’s house. The  con test 
revo lves a round  the  pu rcha se  of a house. W ith  th e ir e m p lo ym en t in 
com es in S ri Lanka, n e ithe r cou ld  have had su ffic ien t funds to p urchase  
a house and garden. There  is no ev idence  o f th e ir  sav ings in  S ri Lanka. 
Thus w e  see the  p la in tiff in 1975 seek ing  to  im prove  h im se lf - he p ro cee ds  
abroad, lea rns a fo re ign  language  and earns and saves m oney and that 
is the  s ta rting  po in t of the c ircu m stan ces  w h ich  u ltim a te ly  led to the  
p urchase  of the  house. W hat both  earned  during  th e ir spe lls  abroad  in 
S w eden  has been p laced  befo re  the tria l C ourt th ro ug h  P6 the  p la in tiff 's  
S w ed ish  B ank Book. W e have the ev idence  tha t the  p la in tiff spent a 
longe r tim e  in S w eden  in 1975 and 1976 and p la in tiff says he earned  
m uch m ore than  the de fendan t w ho  spent on ly a few  m onths. The 
d e fe nd a n t c la im s she earned as m uch as h im . A cco rd ing  to  the  p la in tiff 's  
evidence he ea rned  about Rs. 9 ,000  p e r m on th  (con verte d  from  S w edish  
C roners) w he re a s  the  de fendan t earned  about Rs. 2 ,000  per m onth  and 
her d a u g h te r a 15 year o ld g irl earned  som eth ing  fo r a period  of 4 m onths 
in 1976. The  de fe nd a n t w ho knew  no S w edish  d oes  not c la im  she w orked  
as a h a ird resse r in S w eden. She has said her du ty  w as  to assist in 
a tte nd in g  to the m ea ls and p ersona l needs of the inm ates  of a hom e fo r 

e lders. The  tria l Judge  has cons ide red  the  e v idence  regard ing  the  
e arn ings  o f the parties in S w eden. He has co nc lud ed  that the p la in tiff w as 

m ore qua lified  than  the  de fendan t in that he had g a ined  in the S w ed ish  
language  and th ere fo re  w as  b e tte r p laced  to  secure  a b e tte r paid  job  than  

the  d e fe nd a n t w ho  w as there  on ly  for 3 m onths, had v isa  p ro b le m s and 

knew  no S w edish . In the  resu lt the tria l Judge  has accep ted  the p la in tiff 's  
ev idence  as m ore p robab le  and co nc luded  the d e fe nd a n t co u ld  not have 
had su ffic ien t m oney to have purchased  the  house. I see no reason  to 

in te rfe re  w ith  those  find ings. No o the r source  of incom e o r w ea lth  
co nce rn ing  the  p arties  has been adduced  in ev idence. In th is  b ackg round  

one  has to exam ine  the  c la im  of the d e fe nd a n t-ap p e llan t that she  pa id  the 
m oney on the o ccas ion  of the purchase  o f the  house on  P2 - i.e. 
Rs. 40 ,0 00  cash. T he  se lle r G arw in  de S ilva, A tto rn ey-a t-L aw , spec ifica lly  

a llud ing  to th is  tes tified  that it w as  the p la in tiff w ho paid  h im  first Rs. 5 ,000 
advance  and then  Rs. 40 ,000  on  the  da te  of the  execu tion  of the deed. 

He th ere fo re  fla tly  co n trad ic ts  the d e fendan t. He has to be regarded  as 

a d is in te re s te d  w itness and he supports  the p la in tiff. There  are  the  fu rthe r 
fac ts  tha t the p la in tiff paid the N otary 's  fees and s tam p fees fo r bo th  P2
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and P3 according to the Notary. There is also the evidence that no money 
in fact passed at the time of execution of P3 - vide evidence of the Notary. 
His mere attestation on P3 that consideration was paid is therefore of little 
value and has been rebutted by his testimony. The attestation on P3 is 
therefore not conclusive.-vide- D a v is S in g h o v .  H e ra th {  12), M o o n e s in g h e  
v. V ith a n a g e  (23), N a d a ra ja h  v. R a m a lin g a m  (24).

The trial Judge has in the light of the foregoing, rejected the claim of 
the defendant that she paid the consideration on P2. He has come to a 
firm conclusion that the plaintiff paid Rs. 45,000 out of his money on P2. 
It is also probable that no consideration was paid at the time of the 
execution of P3. There is no reason to interfere with these findings. We 
now have the situation that the defendant's claim to have paid the 
consideration on P2 has been rejected as highly improbable. These 
circumstances could be regarded as showing that the defendant very 
probably made a false claim. Such conduct on her part is highly relevant 
to the question whether the defendant's denial of the existence of a 
constructive trust in this case amounts to fraud. There is also the letter P9 
and the defendant's statement to the Police - P10. The trial Judge having 
considered all relevant lads has concluded that P9 was written by the
defendant. I cannot disagree. By P9 it is stated that "Now Hapu..... the
house is in my name...... lamwillingtowritethe house inyourname........
you took every cent I saved...... " The trial Judge points to the language
of P9 and concludes it suggests an admission by the defendant that the 
house was merely written in her name on P3. That is a finding that Court 
could have come to on the evidence. Appellant's Counsel submitted that 
P10 is long after the events of 1976 and should not be regarded as 
attendant circumstances. But no objection has been taken to the admis
sion of P10 at the trial. The Civil Procedure Code permits a document to 
go in if not objected to. Furthermore, its contents to wit: that she will 
transfer the house back to the plaintiff if he returns her gold chain and 
money amouting to Rs. 4,000 could be regarded as an admission against 
her interests and therefore relevant and admissible. This conduct too is 
relevant to the question of fraud. The findings of fact that the defendant 
had insufficient savings or capital to buy the property at the time P2 was 
executed coupled with the high probability upon the circumstances set 
out earlier that the defendant had falsely said that she paid the money as 
consideration for P2 together with her admissions in P9 and Pi 0 makes 
it probable that her denial of the plaintiff's assertion of the existence of a 
constructive trust is fraudulent. It is my view that the plaintiff has
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succeeded  in show ing  frau d  on the  part o f the de fe nd a n t in den y in g  the 
cla im  of the  p la in tiff. In the  resu lt s.2 of the  Frauds O rd in an ce  and s.92 of 
the  Evidence O rd inance  have no app lica tion  to  th is  case  and the  p la in tiff 
can  lead o ra l ev idence  of the  exis tence  o f a cons truc tive  trust in his fa vo u r 
on  the  basis  tha t he re ta ined  the  b ene fic ia l in terest in the  p rope rty  at the 

tim e  P3 w as execu ted .

The  unre liab ility  of her ev idence tha t she paid the  m oney fo r P2 a lso 

a ffects  her ev idence  that she la ter d isco ve re d  tha t the  p rope rty  had been 

trans fe rred  in the  p la in tiff’s nam e and she p ersua de d  h im  to execu te  P3-. 

H er ev idence  as to  the  c ircu m stan ces  in w h ich  P3 cam e  to be execu ted  

in h e r nam e has there fo re  to be  re jected  as p ro ba b ly  untrue . The  tria l 

Judge  has co rrectly  answ ered  issue 3(c) in the a ffirm ative . Th is  leaves 

one w ith  o n ly  the  p la in tiff 's  ve rs ion  that he execu ted  P3 in d e fe nd a n t's  

nam e to fac ilita te  the  leasing  of the p roperty  to  g en era te  fu rth e r incom e 

fo r h im  w h ils t he w as abroad  and the tria l Judge  has b e lieve d  him . P4 has 

th e re fo re  to be v iew ed  in th is light desp ite  the  fact tha t the  de fe nd a n t w as  

the  lessor. I see noth ing  in trins ica lly  im probab le  about the  p la in tiff’s 

exp lan a tio n  fo r tran s fe rring  the p rem ises to  the  d e fendan t on  P3. The 

p la in tiff in itia ted  the m oves to buy the house w h ils t still in S w eden; he  has 

paid  the  purchase  p ric e ; the tria l Judge  holds that in all the  c ircu m stan ces  

he re ta ined  a b ene fic ia l in terest in the p roperty . The C ourt w as  e n titled  to 

com e  to th is  conc lus ion  on the facts  and c ircu m stan ces  of th is  case.

I now  tu rn  to the question  of a p resum ption  of adva nce m e n t in fa vou r 

of the d e fe nd a n t-ap p e llan t w ho adm itted ly  w as the m is tress of the  p la in tiff 

and not the  w ife . Learned. C ounse l fo r appe llan t sought to  extend  the 

ra tiona le  in Mutalibu v. Hameed(ante) to  the case  o f a m an and m is tress 

re la tionsh ip . As no such p resum ption  can arise  in such  a re la tio n sh ip  in 

the law  o f Sri Lanka, C ounse l sought to  in troduce  m odern  trends  in the 

law  of England th ro ug h  s.2 of the  T rusts  O rd inance. I do not th ink  th is  can 

be done. The dec is ions of the English  C ourts  have g iven  rise to qua lified  

trus ts  based on  p roperty  concep ts  and rules of E nglish  p rope rty  law w h ich  

is not the law of Sri Lanka. F urtherm ore, the C ourts  o f th is  co un try  have 

been d is inc lined  to in troduce  ca tegories  of English  co ns truc tive  and 

resu lting  trus ts  not m entioned  in C ha p te r IX of the  T rus ts  O rd inance. As 

I sa id  e a rlie r th is  case  has been fough t on the  basis tha t the d e fendan t 

w as  the  sole o w n er of the p rope rty  in question . I am  unab le  to  say tha t an 

in itia l p re sum ptio n  of a dvancem ent a rises on the  facts.
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The tria l Judge  has held that the p la intiff has proved that he conveyed 
on ly  a legal in terest in the p roperty  to the  de fendant on P3 and reta ined 
a b enefic ia l in terest in the p roperty  and that there  w as  a constructive  trust 
o pe ra ting  in his favou r. I agree w ith  the  dec is ion  and upho ld  it. I a cco rd 
ingly a ffirm  the  judgm ent of the C ourt of A ppea l and d ism iss th is appeal 
w ith  costs.

H .A .G . DE S IL V A , J. - I agree.

.K U L A T U N G A , J . - I agree.

A p p e a l d is m is s e d .


