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B A T A  S H O E  C O M P A N Y  O P  C E Y L O N  L T D .,  A p p e lla n t , and 
H . G. S I R I S E N A , R e s p o n d e n t ,

S.C. 29j69 L .T . 7j29j6S— In  the matter o f an Appeal under Section $1 jD(2) 
of the Industrial Disputes Act

Labour Tribunal—Ex parts hearing—Defaulting party’3 absence due to mischance or 
accident—Effect—Industrial Disputes Regulations, Regulation 2$.

Where, at an inquiry boforo a Labour Tribunal, a party wa3 accidentally 
abiont bocauso lie had misplaced the notice of the day fixed for tho hearing—

Held, that tho case should bo remitted for a fresh inquiry and adjudication.

A p p e a l  fr o m  an  o r d e r  o f  a  L a b o u r  T rib u n a l.

L. Kadirgamar, fo r  th e  e m p lo y e r -a p p lic a n t .

S. S. Sahabandu, f o r  th e  a p p lica n t-re sp o n d e n t.
Cur. adv. w it.

S e p te m b e r  17, 1970. A lles , J .—

T h o  e m p lo y e r -a p p e lla n t a p p ea ls  fr o m  a n  o rd e r  o f  th e  P r e s id e n t  o f  t h e  
L a b o u r  T r ib u n a l g ra n tin g  r e lie f  t o  th e  e m p lo y e e -r e s p o n d e n t  w h o s e  
serv ices  w ero d is co n t in u e d  b y  th e  a p p e lla n t o n  2 6 th  A u g u s t  196S a t  th e  
te rm in a tio n  o f  h is  p r o b a t io n a r y  p e r io d . T h e  re sp o n d e n t w as a p p o in te d  
as  a  m a ch in e  o p e r a to r  o n  a  w e e k ly  sa la ry  o f  R s . 22 . A c c o r d in g  to  t h e  
co n d it io n s  o f  s e rv ice  h o  w as e n tit le d  t o  b e  co n firm e d  in  h is  a p p o in tm e n t  
a fte r  a  lapso o f  s ix  m o n th s  o n ly  i f  h is se rv ices  w ere fo u n d  to  b e  s a t is fa c to r y .  
T h o  a p p e lla n t filed  a n sw e r  a n d  s ta te d  th a t  d u rin g  th o  p e r io d  o f  p r o b a t io n  
th o r e sp o n d e n t ’s w o r k  w as u n s a t is fa c to r y  a n d  th a t  th e re fo re  th e y  w e ro  
ju s t ifie d  in  te rm in a tin g  his serv ices .

A t  th e  in q u iry , th o  a p p e lla n t  w as h o t  p resen t, a lth o u g h  n o t ic e  o f  th e  
d a to  o f  in q u ir y  h a d  b e e n  se rv e d  on  th e  firm  a n d  th e } ' w ero  u n a w a ro  o f  
th o  p re s id e n t ’s o r d e r  u n til it w as se rv e d  o n  th e m . In  th e  p o t it io n  o f
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a p p e a l th e  a p p e lla n t  states th at n o t ic e  o f  t lie  d a y  fix ed  fo r  th e  h earing  
o f  th e  r e s p o n d e n t ’ s  a p p lica tion  h ad  been  a c c id e n ta lly  m isp la ced  in the 
o ffice  a n d , fo r  th a t  reason , the o fficer  o f  th e  a p p e lla n t  firm  in ch a rg o  w as 
u n w a rc  o f  th o  d a te  o f  th e  hearing  a n d  w a s u n a b le  to  m ak e arran gem en ts  
fo r  th e  re p re s e n ta t io n  o f  th e  a p p e lla n t a t  th e  in q u iry

C ou n sel fo r  th e  a p p e lla n t draw s a tte n t io n  to  R e g u la t io n  2S o f  th e  
R e g u la t io n s  fra m e d  u n d er  Sect ion  39 o f  th e  A c t  w h ich  p ro v id e s  th a t  the 
P re s id e n t is o n ly  en tit le d  to  p ro ce e d  w ith  an  in c ju iiy  e.r parte i f  h e  is 
sa tis fied  th a t  no sufficient cause fo r  a  p a r t y ’s a b se n ce  has b een  sh ow n  b y  
th e  p a r t y  in  d e fa u lt . I t  d oes n o t  a p p e a r  fr o m  th o  o rd e r  o f  th o  lea rn ed  
P r e s id e n t  th a t  h e  h a s  g iv e n  h is m in d  to  th o  p r o v is io n s  o f  th is  R e g u la t io n  
b e fo re  lie  d e c id e d  t o  p ro ce e d  w ith  th is  in q u ir y  e.r parte.

I n  Danny v :  William1 th e  d e fa u lt in g  p a r t y  s t a t e d  in h is p e t it io n  o f  
a p p e a l th e  rea son s  w h y  h e  co u ld  n o t  b o  p r e s e n t  a t  th e  in q u ir y  a n d  
s u p p o r te d  th e  fa c t s  s ta te d  th erein , w ith  a  m e d ica l ce rt ifica te  a n d  an  
a ff id a v it , b u t  in th e  c ircu m stan ces  o f  th is  ease n o  s u p p o r tin g  e v id e n ce  o f  
th e  fa c ts  s ta te d  in  th e p e t it io n  o f  a p p e a l h a d  been  fu rn ish ed . A t  th e  
h ea r in g  o f  th o  a p p e a l  h o w e v e r , lea rn ed  C ou n sel fo r  the r e sp o n d e n t w as 
n o t  a b le  t o  d is p u te  th e  fa c ts  s ta te d  in  th e  p e t it io n  o f  a p p e a l. I  w o u ld  
r e s p e c t fu lly  ag ree  w ith  th e  ob se rv a t io n s  o f  J e n k in s  L .J .  in  Grimsheno v. 
Dunbar- c ite d  b y  S a m cra w ick ra m o  J . in Danny v. William a n d  h o ld  th a t  
th e  a p p e lla n t lias been  d ep riv ed  o f  p r e se n t in g  it s  v ers ion  o f  th e  fa c ts  
b e fo r e  th e  T r ib u n a l t o  en ab le  a ju s t  a n d  equ it 'a b lo  o rd e r  t o  be  m a d e .
I  th e r e fo r e  s e t  a s id e  th e  ord er  o f  th e  lea rn ed  P re s id e n t a n d  r e m it  th e 
case  fo r  in qu iry ' a n d  a d ju d ica tio n  on th o  a p p lic a t io n  o f  th e  e m p lo y e e  
re sp o n d e n t . T h e  r e s p o n d e n t , 'w h o  w a s in  n o  w ay ' re sp on sib le  fo r  th e  
fa ilu re  o f  th e  a p p e lla n t  to  ap p ear a t  th e  in q u ir y , w ill b e  en tit le d  t o  his 
c o s ts  o f  th e  d a te  o f  inqu iry ' w hich  I  f ix  a t  R s .  5 0 . T h ere  w ill b e  n o  co sts  
o f  a p p e a l.

Case remitted for fresh inquiry.


