
134 BASNAYAKE, C.J.—Ponniah v. Paramanathar ■

1960 P re se n t: Basnayake, C.J., and Sansoni, J.

PO N N IA H  and another, Appellants, and PARAM ANATHAR  
and others, Respondents

8. C. 445—D. G. Jaffna, 10594

Thesawalamai Regulation, Part I, para 10—Death of a woman after second marriage 
—Devolution of her property.

Under Fart I, paragraph 10, of the Thesawalamai Regulation, on the death of 
a woman who has married a second time, leaving sons by the first marriage and 
a daughter by the second, the property she received as dowry on her first marriage 
goes exclusively to the sons of that marriage.

A .P P E A L  from & judgm ent o f  the District Court, Jaffna.

G. Thiagalingam, Q.C., w ith V. Arulambalam and T. Parathalingam, 
for 1st and 2nd Defendants-Appellants.

G. Banganathan, w ith  S. Sivarasa and E. Palakidnar, for Plaintiffs- 
Respondents.

S. J. V. Chelvanayakam, Q.C., with N. Easirajah, for 3rd and 4 th  
Defendants-Respondents.

September 6, 1960. B a s n a y a k e , C.J.—

The only question for decision on this appeal is whether under th e  
Thesawalamai on th e death  o f  a  woman who has married a second tim e, 
leaving sons b y  th e first marriage and a daughter b y  th e second, th e  
property she received as dowry on her first marriage goes exclusively  
to  th e sons o f th a t marriage.

Shortly th e facts w hich are n o t in  dispute are as follows :—  Theivanaf 
and her husband A iyam perum al b y  deed No. 2644 dated 29th Decem ber 
1884 (P I) attested  b y  R am asethar Vaitiyalingam , N otary Public, gifted  
th e  land in su it am ong others to  their daughter Thangam uttu wife o f  
M uthalitam by V elupillai as dowry. M uthalitamby Velupillai died leaving  
him surviving three sons Ponniah, Sinniah and Sabapathy, and his wife 
Thangam uttu. She th en  married K anthar Velupillai b y  whom  she had a 
daughter Annam m ah. Thangam uttu died intestate in  1904 leaving the  
three sons b y  th e first marriage and the daughter b y  th e second. The  
latter was seven years o ld  a t  th e tim e o f her m other’s death. In  1920 one 
o f  th e sons Sabapathy died unmarried and intestate. Annammah
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married Sinnatam by Kanapathipillai in  1912. She w as doweried by her 
father on th a t occasion. The dowry consisted o f  m ovable and im m ovable 
property. The latter was conveyed by deed N o . 4672 o f  3rd Septem ber 
1912 (1D4) attested  b y  Kanapathiar Subramaniam, N otary  Public. The 
learned D istrict Judge has held that on T hangam uttu’s death her sons 
inherited one h a lf  o f  th e land in suit and her daughter th e other half.

Learned counsel for th e appellant subm its th a t th e  learned D istrict 
Judge is  wrong. H e contends th at on the death o f  T hangam uttu th e land  
in suit passed to  her three sons to the exclusion o f  all others. H e bases his 
contention on  th e  provisions o f  the Thesawalam ai Regulation. I t  is 
common ground th a t as Thangam uttu died before 1911 th e  year in  which  
the Jaffna M atrimonial R ights and Inheritance Ordinance came into  
operation, th e question arising for decision in  th e in stan t case is governed  
by th e Thesawalam ai Regulation and not b y  th a t Ordinance (s. 40). 
Learned counsel relies on paragraph 10 o f Part I  o f  th e R egulation under 
the heading “ O f Inheritances and Succession to  Property ” . T hat 
paragraph and paragraph 9 deal w ith cases o f  succession to  parental 
property. T hey are as follows :—

“ 9. I f  the father dies first leaving one or m ore in fant children, the  
whole o f  th e property remains with the m other, provided she takes the  
child or children she has procreated b y  th e deceased until such child or 
children (as far as relates to  the daughters) m a rry ; when th e  m other, 
on giving them  in  marriage, is obliged to  g ive th em  a  dowry, but the 
son or sons m ay  n ot dem and anything so long as th e  m other lives, in  
like m anner as is  above stated  w ith  respect to  parents.

“ 10. Should, however, the m other marry again and have children 
b y  her second marriage, then she does w ith  th e  daughters as is above 
stated  w ith  respect to  parents. B ut it  is to  be understood th a t i f  she 
has daughters b y  her first husband she is obliged to  g ive  them , as well as 
the daughters b y  her second husband, their dowries from her own doty 
property; and i f  the son or sons marry or w ish to  qu it her, she is obliged 
to  g ive them  th e  hereditary property brought in  marriage b y  their 
father and th e h a lf  o f  the acquired property obtained b y  th e first 
marriage, after deducting therefrom th e dow ry w hich m ay have been  
given to  th e  daughters.

“ I f  th e  m other o f  whom we have ju st spoken also dies, the sons, 
both o f  th e first and second marriage, succeed to  th e  rem aining property 
which th e  m other acquired b y  m arriage; besides which such son or 
sons are entitled  to  th e  h a lf o f  the gain acquired during th e m other's 
marriage w ith  his or their father, and which rem ained w ith  the mother 
when he or she married, and provided th a t therefrom  are also to  be 
paid th e  debts contracted by her or their father w hen alive.

“ B u t i f  any part o f  th a t property is dim inished or lessened during the  
second or la st marriage, then the second husband, i f  he still be alive, 
or i f  he be dead, h is son or sons, are obliged to  m ake good th e  deficiency, 
either in  kind or in  m oney, in  such m anner as m ay  be agreed upon.
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“ On th e other hand, the eon or eons o f  th e  second marriage are en­
titled  to  th e  hereditary property brought in  marriage by his or th eir  
father, an d  also to  the property acquired during marriage, after all th e  
debts contracted by bbn shall have been paid  from the same. ”

Paragraph 9 deals w ith the case o f  th e  father dying while th e m other 
survives. Paragraph 10 deals w ith  th e  case o f  a surviving m other who 
marries a  second tim e. The first lim b o f  th a t paragraph prescribes the  
m other’s obligations in  regard to  her children both sons and daughters. 
The second lim b regulates the succession, on her death, to  the property 
acquired by marriage, which remains after she has given dowries to  her 
daughters. According to  it  th e sons both  o f  th e  first and second marriage 
succeed to  th a t property i f  any remains. The instant case is one th at falls 
w ithin  th e  am bit o f  the words “ I f  th e m other o f whom we have just 
spoken also dies, th e sons, both o f  the first and second marriage, succeed 
t o  th e  remaining property which th e m other acquired by m arriage;
I t  was contended th a t where the m other dies leaving an unmarried 
daughter, as in  the instant case, she is entitled  to  a share even though she 
has on her marriage subsequently been doweried by her father. W e are 
unable to  find any support for th is in  the Regulation.

The learned D istrict Judge has w rongly applied the decision in  
MurugupiUai v. Poothatamby1 to  the facts o f  th e  instant case. That case 
decides th a t upon th e death o f  a  father who has married a second tim e, his 
ancestral property goes one half to  th e issue o f  the first bed and one half 
to  th e  issue o f  the second bed whatever be th e number o f  children o f  the  
different unions. The instant case is not one o f  a father who has married 
a  second tim e but o f  a mother who has married a second time. The case 
o f  Chellappa v. Kanapathy el al. 2 and th e instances cited by learned 
counsel from  M utukishna’s Thesewalem e* are n ot in  point. W e hold  
th a t  th e property in  su it passed on  her death in  1904 to the sons o f  
T hangam uttu to  th e exclusion o f  her daughter Annammah.

W e therefore set aside the judgm ent and order dated 6th August 1957 
and th e  interlocutory decree entered in  accordance w ith that finding and  
direct th a t th e rights o f  parties be determ ined in  accordance w ith our 
decision.

Learned counsel for the appellant has drawn our attention to  an om is­
sion  in  th e decree in  regard to  th e description o f  th e land which is  not in  
accord w ith  th at in  the Schedule to  th e plaint. W e direct that the om is­
sion  be supplied in the decree th a t w ill be entered, so as to  exclude the  
r igh t o f  w ay and water-course referred to  in  th e  Schedule to  the plaint^

The appellant is entitled to  costs both here and below.

Sansoni, J.—I agree.

* (1917) 20 N. L. n . m .
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