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Sub-section 2 of scction 11 of the Buddhist Temporalitics Ordinanco

providos :—
Whenever a nomination is duly made under scctions 9 or 10 and reportod

to tho Pulllic Trusteo it shall be the duty of the Public Trusteo to forth-
with issue a letter of appointment to the person so nominated unless
such appointment would contraveno the provisions of this Ordinance.

Sub-section 3 () further provides :—
Whenever by reason of any disputes as to the person entitled to make
such nomination more than one person is reported to the Public Trustes
as having been duly nominated trustee of any temple, the Public Trusteo

if he thinks fit provi-

shall, pending a legal nomination,
sionally appoint as trustce any- person duly qualified.

Defendant, the Public Trustee, refused to issuc a letter of appointment to
tho plaintiff when the latter was nominated as Trustee of Sripadasthana by
D. who was duly elected on February 18, 1934, as Viharadhipathi of Sripadas-
thana. Mo alleged, on clearly untenable ground, that the office of Viharadhi-
pathi had been duly- filled by the election of one R. on Fobruary 14, 1934, and
that R. had mado his own nomination to thoe trusteeship. In these
circumstances plaintiff sued tho Public Trusteo asking (1) for a declaration
that he was tho duly appointed Trustce of Sripadasthana, and (2) that tho
Public Trustee be divected to issue to him a letter of appointment as such
Trustee.

Held, (FErRNANDO, AJ., dubitante), that it was wrong to refuse tho plaintiff
relief on the ground that he should have applied for a writ of Mandamus ;

the District Court had jurisdiction to grant in a regular action the reliof for
which the plaintiff prayed, if it found that ID. was the properly clected

Viharadhipathi.
Custom and procedure relating to the election of the Viharadhipathi of Sri-
padasthana in  tho Ratnapura District of thc Province of Sabaragamuwa

reviewed.

APPEAL from a judgment of the District Court, Colombeo.

H. W. Jayewardene, Q.C., with 1. D. Gunasekera, M. L. de Silva and
C. E. Jayewardene, for the plaintiff appeliant.

H. A. Wijemanne, Crown Counsel, with [I". Tenneloon, Crown Counsel,

for the defendant respondent.
Cur. adv. vult.

December 15, 1954, Sixsoxr, J.—

. The plaintiff-appellant sued the Public Trustee (the defendant-respon-
-dent) asking (1) for a declaration that he is the duly appoinied. Trustee of
Sripadasthana in the Ratnapura District of Sabaragamuwa Province and

(2) that the Public Trustee be directed to issue to him a letter of appoint:
ment as such Trustee. The plaintiff claimed that onthe 9th March, 1947,
he was nominated as Trustee by Morontuduwe Sri Dhammananda Nayaka
Thera, the duly appointed Nayaka Thera of Sripadasthana, who reported

such nomination to the Public Trustee but the Public Trustee re fused to issue
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aletter of appointment tohim. The Public. Trustee in his.answer denied
that Dhammananda Thera had any legel right to the office of Nayaka
‘Thera of Sripadasthana, and the legal capacity to nominate the plaintiff as
Trustce. He denied that the refusal by him to issue a letter of appoint-
ment was wrongful.  Another defence raised was that the District Court
had no jurisdiction toentertain this action in the absence of any provision
in the Buddhist Temporalitics Ordinance (Cep. 222), conferring juris-
diction on such Court in a case whero the Public Trustee has refused to
issue a letter of appointment in terms of section 11 of that Ordinance.

It is common ground that according to custom the right to appoint the
Nayaka Thera of Sripadasthana is vested in the priests of the Malwatta
Branch of the Siamese Sect resident in the Ratnapura District (as it was
then called) or Sabaragamuwa Province (as it is now called) who elect one
of their number ; a further qualification is that the priests exercising
this i-ight must be ordained priests. The judgment of this Court in
Vanderstraaten’s Reports, page 215, provides a useful starting point for a
review of the carly history of this office. The judgment of 1871 decided
that Hikkaduwa Sri Sumangala Thero had been duly elected, and ho
continued in office tillhe died in 1911.  There then arose a dispute between
the Karaka Maha Sangha Sabhawa and the Malwatta priests of the
Ratnapura District as to how his successor should be chosen. A settle-
ment of the dispute, known as the Vaughan Settlement, was arrived at on
7th December, 1911. It purports to bo a decision of the Karaka Maha
Sangha-Sabhawa in the following terms :—

“ That tho High Priests appointed by our Maha Sangha Sabhawa for
the Sabaragamuwa Disaweny or the District of Ratnapura do hold a
meeting of our section of theSjamese sect resident in Ratnapura District
at a suitable place in the District for the clecticn of a high priest for
Adam’s Peak and that the signatures of those present at themeoting in
favour of the different applicants he obtained and forwarded with the
respective applications and the list of signatures; they be carefully
examined by us and the candidates for whom a majority of votes has
been given be duly appointed High Priest of Adam’s Peak and that an
Act of Appointment be issued by us and the Government be informed

of such appointment. ”

It was signed by the Mahanayake Thera and two Anu Nayaka
Theras of Malwatta Vihara before the Government Agent, Ceniral Province.
An clection was held on 21Ist January, 1912, at which Paragala Sobitha
Thera was elected. It would appear that a list of the priests qualified to
vote was sent to tho Mahanayaka Thera some days before the election so as
to obviato subsequent objections to the qualifications of clectors, and
he had the list printed after perusal. The JMahanayaka Thera had
informed the Government Agent, Central Provinee, that if a priest with
tha necessary qualifications attended the election his name would be added
to the list of voters after inquiry into his claims. It was also agreced
between the Government Agent, Central Province, and the Mahanayake
Thera that the election should be by ballot, a list of voters being sent to
the latter together with the result of the election.  On receipt of the report
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of the election the Sabhawa met and appointed Sobita Thera and asked
the Government Agent to accept him.  He functioned as Nayake Thera

until he died on 29th November, 1912,

The election of his successor took place on 9th February, 1913, and Ram-
bukpotha Pannasara Thera was elected. A report of the proceedings was
sent to the Mahanayake Thera by the Government Agent, Sabaragamuwa

and it disclosed thai a dispute had arisen at the clection over the qualifi-
cation of eertain priests. Appavently the presiding High Priest had gone
beyond considering whether they had the minimum qualifications required
of an clector, and disqualificd twenty priests. The Government Agent

asked the Sabhawa to inquire into the question of the rights of these priests
and to decide whether the election should stand or be sct aside.  The San-
gha Sabhawa accordingly considered the matter and reported to the Gov-
ernment Agent that they had appointed Rambukpotha Pannasara Thera as
Nayaka Thera of Sripadasthana and asked the Government Agent to
accept him, which the Government Agent did. Rambukpotha died in 1925.

The compilation of a list of voters preparatory to the clection of a
successor seems to have engaged the attention of certain priests.  Urapola
Ratnajothi Thera who contested the clection with Morontuduwe Dham-
mananda Thera forwarded a list to the Mabanayake Thera in 1925, stating
that he tried in three ways to make a corvect list, viz., by informing the
likely candidates, by informing the Ratemaliatmayas, and by inviting the
voters (through notices in the Press) to send in their names.  He suggested
that if any names have been omitted they can be added after reference
has been made to the Lekam Mitiya. His letters show ithai he was
endeavouring toconform to the wishes of the Maha Sangha Sabhawa. But
difficulties scem to have existed in regard to holding a meeting to clect
a Nayaka Thera and the Government Agent, Sabaragamuwa, wrote to the
Mahanayaka Thera in 1929 suggesting that they might be overcome if the
latter would call the mecting and preside over it. No election was held
Even in 1931 there still scems to have been some difficulty

that year.
Dhammarakitta Thera, a

about the preparation of the list of voters.
witness called by the Public Trustee, wrote in that year to Morontuduwe
Sri Dhammananda Thera pointing out that ** a list devoid of defects such
as omissions and additions is a work of the utmost necessity . He also
gave expression to certain views as to how the eligibility of « voter \}lolll(l

be decided.
On Ist November, 1931, the Buddhist Temporalities Ordinance, (Cap.
It contained provisions for the compulsory

22 :) came into op(‘latmn
’
—XCCOl'dl'l‘lrr to thc ZH“(‘"(IO(I ‘Ollll sct out

régistration of Buddhist priests.
in the Schedule, apphednons for regisiration had to be'sent in duplicate to

the Registrar-General, countersigned by the Mahanayake Thera (or Nayake
Thera in the case of a scet which had no Mahanayake Thera) of the Nikaya
or the District Nayake of the Nikaya. The Registrar-General was
expected to’ retain' a copy and send the other to the \Iahanas ake Theraor
Nayake Thera, as the case may be. Thc countersignature was obviously
intended to ensuxe that a re»ponsxblc person had scr utinised the applica-
tion bcforc it was ﬁlcd by the Rcm:,tmr-Gcnoml and entered in a register

to be l\ept by him. It was with this objécet that the Schedule as or iginally
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enacted was amended on 11th March, 1932, for according to the form as
originally enacted it was sufficient if tho application was countersigned by
the Robing or Ordaining Tutor. But in spite of the clear provisions of the
Ordinance the Registrar-General, with the concurrence of the Minister
of Home Affairs, seemed intent on countenancing a contravention of the
requirements of the Ordinance by permitting priests who were not autho-
rised to do so to countersign the applications for registration. He per-
sisted in accepting applications wlich did not comply with the
statutory requirements. On 6th November, 1932, the Mahanayake Thera.
wrote to the Registrar-Gencral :— .

Uposhita Pasparamaya,,
Kandy,
Gth November, 1932.. .

The Registrar-General,
Colombo.

. Sir,
List of Registered Bhikkus

I have the honour to request you to be good enough as to furnish me-

- or the Government Agent, Sabaragamuwa, with an accurate list of”

Upasampada Bhikkus resident in the Ratnapura District whose names.
have been duly registered under Ordinance No. 19 of 1931.

) The absence of this list has now become the only obstacle in the way .
of electing a Nayake Thero for Adam’s Peak which post has been vacant
. for several years and cannot be kept vacant any longer as there is a.
popular clamour for an early appointment. ’

I use the words accurate and duly in paragraph 1 deliberately as a
" copy of a list purported to have been sent by you to the Government -
Agent, Sabaragamuwa, has reachedme throughNayakeThero of Sabara-
gamuwa, and this list is a curious one as apart from seven names
appearing twice each I also see therein the names of a large number of
Bhikkus whose applications for registration have not been counter-
signed either by the Nayake Thero of Sabaragamuwa or by mo aithough
I made it quite clear to the Bhikkus of my sect by notification in the
papers and otherwise that all applications for registration should be
countersigned either by me or by the District Nayaka Thero of the
District in which the applicant resides. I may mention incidentally -
that it is not only because of the considerable amount of error and dis- -
crepancy which may creep into the register by your aceeptance of appli-
cation forms not correctly: countersigned (the intention of the Ordi- .
nance being obvious from the provision at the end of the 2nd page of the
printed application form) but also in the interests of discipline and
proper administration of my largo sect that I insisted and do
insist now that all applications should be countersigned as aforesaid.
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I would therefore specially point out that a list you will bo good
enough to furnish should inelude the names of only those Bhikkus whose
applications have been countersigned either by the Chief High Priest cf

Sabaragamuwa or by me.
) I an.;, Sir,
Yours faithfully,
(Seel.) Pahamunne Sri Sumangala
(In Sinhalese)
Maha Nayake Thero of Malwatte.

I quote this ictter in full as it shows plainly with what intention the Maha-
nayake Thera was insisting on strict compliance with the Ordinance.
There followed further correspondence between the Remstlar General
and the Mahanayalke Thera which indicates clearly that while the Maha-
nayake Thera was insisting on registration according to the px'O\'iSiOl]é of
the Ordinance the Registrar-General did not think such compliance was
an essential requisite of registration.

The Mahanayake Thera caused a notice to be published in the issue of
the Sinkala Bauddhaya of 28th January, 1933, headed “ Voters concerning
the Nayakeship of Sripadasthana . It draws attention to an order made
by hint with regard to the certifying of the declaration forats and requires
those who have not comiplied with the order to send certain particulars
about themselves for comparison with the Lekam Mitiya ; it states that
those whose clainis are established will have their names entered in the
list of voters, while those who do not comply with the requirements set
out in the notice by the 10th February, 1933, will not be permitted to take
part in any acts connected with Sripadasthana ““ as the permanent resi-
dents of Ratnapura District belonging to our Nikaya . It will thus be
seen that those priests who had failed to comply with the earlier order of
the Mahanayake Thera were as a last opportunity given two weeks within
which to have thenselves included in the list of voters by sending the
equired particulars and proving themsclves to be eligible. Bearing in
ntind what had happened earlier T do not consider this too short a time for
the purpose, nor has any witness been called to say that he was not aware
of these requirements. On the 28th April; 1933, tho Mahanayake Thera
again appealed to the Registrar-General to remove from his register tho
declarations which had been improperly countersigned. In his letter he
quotes instances of declarations which hadnot been countersigned correctly
and contained incorrect entrics. He pointed out that ‘‘ otherwise there
will be serious litigations and troubles among the Bhikkus of the (Ratna-
pura) District and thereby we will also have to face innumerable troubles
and concludes ““ Therefore we wish to remiind you again that it is your
duty according to law to return those declaration papers to the respective
Bhikkus ”’.  On 7th October, 1933,aresolution was passed by the Karaka
Maha Sangha Sabhawa in the following ternis :— .

“ In accordance with the Order of Sangha issued on the decision of our
Karaka Maha Sangha Sabha in connection with the registration of
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Bhikkus under the Section 41 of the New Buddhist Teniporalities Ordi-
nance, the Bhikkus hitherto registered as belonging to our Malwatte
Vihara section and permanently resident in the Ratnapura District and
who had obtained the certification of the Chief High Pricst of the
Sabaragamuwa Province or that of the Mahanayake Thero should be
recognised as voters regarding the Nayakaship of Sripadasthana or as
our Bhikkus resident in Ratnapura District. Anyono who does not
accept the Order of Sangha does not possess any claim, power, right or
responsibility as one of our Bhikkus of Ratnapura District. Thercfore,
the list of Bhikkus who were registered as above, should be sent to the
Chief High Priest of Sabaragamuwa Province, certified as the list of
voters regarding the Nayakaship of Sripadasthana.™

The list of voters prepared in accordance with this resolution has been pro-
duced. It is document D 1 dated 9th October, 1933, which was published
in the issuc of tho Sinhala Bauddhaya of 13thJanuary, 1934, It was certi-
fied as corroct by the Mahanayake Thera. By his letter to the Editor
of .the Dinamina and published in the issue of 16th January, 1934, the
Mahanayake Thera explained that the list of voters compiled in accordance
with the resolution of the Sabhawa wassent to the Chief Priest of the
‘Ratnapura District for the purpose of summoning & meeting to elect a
“Viharadhipathi for Sripada. He stated further that it must be considered
the final list, and that no priests who failed to comply with the resolution
referred to would have any right to interfere in any matter connected with
the administration of Sripada, nor would anyone elected by the votes of
such priests be recognised by hint as Viharadhipathi of Sripada. The
need for such a’letter obviously arosze from the move on the part-of
certain piiests and-laynien to hold a meeting—which was in fact held on
14th February, 1934—indepondently of the Sabhawa, for the very purposc
of electing 'a Viharadhipathi.- -

. A meeting to clect a Viharadhipathi of Sripadasthana was ﬁ\cd to be
held at Kiriclla Paliala Pansala on 18th February, 1934, at 8. 30 a.m. and
notices of that meeting were published in the Dinamina nowspaper of
22nd January and 2nd Tebruary, and in the Sinhala Bauddkaya of 3rd
Fobruary, by Morontuduwe Dhammananda Thera as Chief High Priest
of Ratnapura Districk. It was stated in the notices that it would be “a
!fpub]ic meeting ‘'of pricsts having the qualifications and right to vote”".
YWhen read in the light of the Mahanayaké'sletter of 16th January, 1934,
':'in(} the carlicr notice of 28th January, 1933, the plain meaning of these
iotices is that only those whose names appeared in‘the list published on
]3th January, 1934, need attend that niecting as voters.

For the Public 'lrustcc it was ur ged before us that as a result of these
notices having been published in those terms priests who had the right
to vote were deprived of that right by the Sabhawa, which had no right
to prepare a list or impose conditions to be satisfied before a name was
inserted in the list ; so long as a priest possessod the qualifications laid
down in the Adam’s Peak judgment of 1871, he should ]_n\'o beon porm}ttcd
to vote and the notices convening the meeting of 1Sth February, 1934.
For the plaintiff it was submitted

should havce stated so in clear terms.
and the

that a list of voters.is a necessary prerequisite of an clection,
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Sabhawa was the proper authority to decido how the list should be com-
piled. The Sabhawa . resolution only declared that priests who
claimed a right to vote should submit their claims in a certain way and
by a certain date, and no priest who claimed to be a member of the
Malwatte scet should object to such a rule laid down by the governing
body of ‘that scct. The Iearned District Judge took tho view that the
preparation of a list was not necessary ; he held that the offect of the
publication of the notices and letters. I have referred to was to disfranchise
several priests merely because they did not conform to the orders of the
Sabhawa with regard to the manner of getting their registration forms
countersigned, and that the Sabhawa had no power to prevent them
from voting. He also held that several priests whose names appeared in
the register kept by the Registrar-Genoral would have been deprived of
their votes. He accordingly decided that the election of Morontuduwe
Sri Dhammananda Thera was bad and the nomination made by him
could not be regarded as having been duly made as required- by the

Ordinance. -
The previous history of the matter seenus to indicat  that the Sabbawa
was recognised, at any rate from the time of the Vaughan Scttlement,
as the proper body to conduct the clection of a Viharadhipathi. It had
inquired into the qualifications of certain priest. when a dispute arose in
1913, the Mahanayake Thera wa.- sent a list of voters in 1911 so as to
obviate subsequent objections to the qualifications of the clectors, and
he decided in 1912 that only Upasampada priests were entitled to
vote and that only their names should be included in the list of voters.
It is true that thoe Mahanayake Thera informed the Government Agent,
Central Province, in 1912 that he had no objection to the register or list
being amended even just before the clection by adding to it any suitable
priest who may attend the meeting, but this was a course which lay in
the diseretion of the Mahanayako Thera and may well have been permitted
at that timo beeaus.” there was no register of pricsts such as came into

The preparation of a regi ter of voters

existence under the Ordinance.
I havo already

at that time seems to have been a difficult matter.
pointed out how Ratnajothi Thera wa- trying in 1925 to compile a correct
and complete list, and that in 1931 tho witness Dharmarakitte Thera
was insisting on a complete list. It seems to me that a list of voters was
not only customary but even necessary, sceing how desirable it is to
climinato uncertainty and confusion in regard to those who should vote
at the meeting ; it also scems to me that the obvious authority to prescribe
how intending voters should apply to have their names included in such
a list, and the date by which such applications should be made, was the
Sabhawa.-Can it be said that the procedure directed to be followed by those
who applied for rogistration was unrcasonable, sr imposed too heavy a
burden on eligible voters 7 It was at this period that the recently enacted
Ordinanco would have come to the knowledge of all Bhikkus; they
would undoubtedly have become awarc of its provisions and the nced
to comply with them.- The Sabhawa was metely requiring them, more
than a-year after the Ordinance came into operation, to do-what the
Ordinance required. I cannot sze why-any priest should complain that
he ivas asked to obey the law. - It is no argument to say that a beneficed
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priest had a right to vote and the procedure laid down interfered with.
that right. The 1ight was open to all who had the qualifications, bt

they wero not entitled to disregard the authority of the Sabhawa so long

as they claimed to belong to the Malwatta sect. It is not alleged that a

priest who accepted the authority of the Sabhawa was improperiy
excluded from voting. There is no question of the priests who did not
comply with this order being expelled, for no order of cxpulsion was made-
nor was one necessary. If the Sabhawa has the right to expel a prioest

from the priesthood it surcly has the right to impose the lesser penalty of
depriving him of the right to vote for failure to observe such a reasonable
requirement as due registration. It is unfortunately true that some

priests called to give evidence for the Public Trustee denied the supreme

authority of the Sabhawa, but the decisions of this Court have repeatedly
held that it is the highest ccclesiastical court to whoso decisions all

priests claiming to belong to the Malwatta sect must bow. Priests who-
doubted the authority of the Sabhawa and violated the rules it laid down
must expect to lose the privileges which only a recognized member of”
1he sect can enjoy. I hold, therefore, that the mecting of 18th February,

1934, at which Morontuduwe Sri Dhammananda Thera was unanimously

clected was a duly constituted one. Crown Counsel did not, very

properly in my opinion, seek to support the validity of the carlier mecting-
at which Ratnajothi Thera was elected. It was clearly unauthorised,

in that it had been summoned by priests and laymen who had no authority

whatsoever to conduct such an election. They were obviously acting in

intentional defiance of the authority of the Malwatta Chapter. Yet,

strange to gay, one of the defences put forward by the Public Trustee to-
the plaintiff’s claim was that the vacancy in the office of Vibaradhipathi

had been duly filled by the election of Ratnajoti Thera, at a properly
constituted meeting held on 14th February, 1934. Such a position is.
clearly untenable in the face of the evidence as to how previous meetings
- for the election of a Viharadhipathi were suunmoned and conducted, and

the learned District Judge quite rightly held that the meeting of 14th
February, 1934, was not a properly constituted onec.

The clection of Morontuduwe Sri Dhammananda Thera was reported.
to the Public Trustee by the Mahanayake Thera on 20th February, 1934 ;
he asked the Publie¢ Trustee to recognise the successful candidate as tho-
Viharadhipathi of Sripadasthana. On 24th February, 1934, the Public
Trustee wrote to Morontuduwe Sri Dhammananda Thero inviting him
to nominate a trustce, and the latter did so. But though three such
nominations were made at various times the Public Trustee consistently
refused to issue letters of appointment to the nominees on the ground.
that Ratnajothi Thera had also claimed to have been clected and had.
also nominated a trustee. In 1943 Ratnajothi Thera diced, and when
Morontuduwe Sri Dhammananda Thera again nominated a trustee ho
was asked by the Public Trustce whether he could establish his claim to
be Viharadhipathi ; he was also asked to submit a statoment of the-
This request was complied with, but the Public

grounds of his claim.
Eventually Morontuduwe Sri

Trustee did not change his attitude.
Dhammananda Thera nominated the plaintiff as trustee in 1947 and the-
Public Trustee asked Morontuduwe Sri Dhanimananda Thera tointerview
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him, stating :—* This is a matter which has given me considerable
anxiety and concern for a long period. I feel that the timo is now ripo-

for any action that may be possible with a view to arriving at a satis-

factory finality . Nothing, however, came of the interview and this.

action was therefore filed.

On the first day of the hearing Crown Counsel appearing for the Public
Trustee stated that he did not press his legal objections with regard to-
the jurisdiction of the Court and no issue was suggested on this point
When the trial was resumed some months later he took the objection
with regard to jurisdiction and an issue was framed in the terms I hav
set out at the beginning of thisjudgment. The plaintiff’scounscl objected
to the issue being framed on the ground that the objection to jurisdiction
had been abandoned, but I do not think it could have been rejected on
this ground since the parties hael not cven begun to leud evidence at that

The objection, as I understand it, is that assuming the plaintiff”

stage.
issuc a letter

to have a remedy for the failure of the Public Trustee to

of appointment he shoulkl not have filed a regular action Dbut

should have sought relief by an apphcatmn to this Court for a writ of
Mandamus.

The plaintiff's complaint is founded on the provisions of section 11 of”
the Ordinance which reads :—

(1) Whenever a person is entitled to nominate a trustee under
sections 9 or 10 it shall be lawful for him to nominate himself
as such trustee unless he has been removed from the office of’
trustee under section 15 (2) or is disqualified from being a
trustee by reason of section 14 :

Provided that the head of the XNuwarawewa family may
nominate himself a member of the Atamasthana Committee:
notwithstanding that he is in the Government Service.

(2) Whenever a nomination is duly made under sections 9 or 10 and.
reported to the Public Trustee it shall be the duty of the Public.
Trustee to forthwith issue a letter of appointment to the person
so nominated unless such appointment would contravene the

provisions of this Ordinance.

(3) (@) Whenever no nomination is duly made under sections 9 and 10°
’ within the periods specified in the said scctions or within any
further period that the Public Trustece may allow for such’
purpose, or i ’

(b) whenéver by reason of any disputes as to the person entitled to’
make such nomination more than one person is reported to tho-
Public Trustee as having been duly nominated trustee of any
temple, the Public Trusteo shall, pending a legal nomination,:
make any arrangement he thinks necessary for the safe manage-.
ment of the property of such temple, and if he thinks fit provi-.
sionally appoint as trustee any person duly qualified.
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This section introduced a change, because under the previous Ordinaiice
No. 8 of 1905 a person who was duly elected trusteo became de Jure
trustece and no formal act of appointment was necessary—dAppuhamy v.
Tinanhamil. Thoe argument for the plaintiff is that he is the duly
nominated trustee and he therefore has a statutory right to tho gral{t
of a letter of appointment by the Public Trustee, and tho Public Trustee
has a corresponding statutory duty to issuc such a letter to him ; the
plaintiff has undertaken in this action to prové his claim té6 bo the duly
nominated trustee, which means that the duly clected \'iharadhipatl;i
has duly nominated him. It is submitted that if he has established
these grounds of his ¢laim it is not open to tho Public Trusteo to refuse
to perform the duty cast upon him by tho Ordinance. As against this,

it was submitted for the Public Trustee that tho \ahdlty of the election
of Morontuduwe Dhammananda Thera cannob be decided in this action
since the principal contestants are not hefore the Cowrt ; and even if it
can, the plaintift should have applicd for a writ of Mandamus. But a
Mandamus is not granted as of right. its grant is purely discretionary,
and it is onlyavailable when there is no other remedy cqually convenient,
beneficial and effectual open to the applicant. The writ was invented
for the purpose of supplying defects of justice, as Bowen L.J. said in
R. . Commissioners of Inlund Revenue 2, and the learned Lord Justice
went on to say :(—* By Magna Charta the Crown is bound not to delay
or prevent any onc from obtaining justice. Tf there is no other means
of obtaining justice a Mandamus is granted. But the procedure is
cumbrous and expensive ; and from time immemorial the Courts have
never granted the writ when there is another more feasible remedy ’

So here, when it is well known that a regular action is the normal mode
of proceeding I cannot sec why the plaintiff should bLe referred to an
extraordinary procedure. The fate which overtook similar earlier
applications made to this Court indicate quite plainly that if the plaintift’
had asked for a Mandamus on the Public Trustee the latter would, in
all probability, have resisted it on the ground that there existed a sub-
stantial doubt as to who the de jure Viharadhipathi was, which he could
not resolve, and that he could not therefore be compelled to issuc a letter
of appointment until the doubt was resolved. Such an objection would
also, in all probability, have been upheld. Notwithstanding the obvious
objection to an application for a Mandamus, Crown Counsel submitted
that tho plaintift could not sue in a regular action. His argument was,
as T understand it, that a public officer such as the Public Trustce could
not be sued in such an actien for having refused to perform a statutory
duty even though the Public Trustée Ordinance, (Cap. 73), provides in
section 3 that °° the Public Trustee shall be a ¢orporation sole under
that name, with perpetual succession and an official seal. and may sue
and be sued under the above name like any other corporation sole .
I think his position was that if this action was upheld the door would
be opened to innumerable actions for declarations against public officers.

Such an argument appears to have been dealt \\1th by Farwell, L.J.,

in Dyson v. Attorney-General®, when he said “ If inconvenience is a

1 (1919) 21 N. L..).‘. 239. (1SS 120Q.R.D. 4i3.
- 2y 1 K. B A
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legitimate consideration at all, the convenience in the public interest.
is all in favour of providing a speedy and easy access to the Court for
any of His Majesty’s subjects who have any real cause of complaint
against the excrcising of statutory powers by Government departments
and Government officials, having regard to the growing tendency to
claim the right to act without regard to Iegal principle and without
appeal to any Court . To refuse the plaintiff relief on the ground
that he should have applied for a Mandamus scems  to me therefore a
wrong thing to do. Has the plaintiff then a right to bLring this action,
in which he can claim a remedy as of right ¢ His claim as duly nominated
trustee, assuming he can establish it. is a c¢laim to a status which confers

civil rights and duties. He will as trustee have vested in him the tem-
poralities of Sripadasthana and he will have the duty of managing them.

The refusal of the Public Trustee to issue a letter of appointment, and his
denial that the plaintiff is the duly nominated trustee, gave the plaintiff
a causce of action, which entitled him to come into the District Court.
It could, I think, be argucd with force that the Public Trustco was not
bound to issue a letter of appointment if he had a genuine doubt as to
the claim made by the plaintiff, but his is not the last word on the matter.
He was entitled to ask the plaintiff to establish his claim in a court of

law since ¢ Courts of law exist for the scttlement of concrete controversies
and actual infringements of rights . I think the Public Trustce was
acting within his rights in putting the plaintiff to the proof of his claim

and as ho is the defendant he is entitled to resist that claim to such
extent as he considers proper, for while so resisting the claim he is also
justifying his earlier refusal to issue a letter of appointment. But I
entertain no doubt also that the plaintiff is entitled to seck his legal
remedy by regular action against the Public Trustee, for to hold other-
wise would be to tell him that the statutory provisions of scetion 11

arc an empty thing, and that the Public Trustee can bring them to
nought by a bare assertion that there is a dispute. The Ordinanco

provides no special remedy, tribunal or procedure and when a statutory
duty is prescribed but no remedy for its breach is imposed it can bo
assumed that a right of civil action accrues to the person who is dam-
nified by the breach. In Cufler v. Wandsiworth Standium?, Lord
Simonds said, repeating the words of Lord Kinnear in Butler v. Fife
Coal Co.2, “\We arc to consider the scope and purpose of the statute
and, in particular, for whose benefit it is intended . It is also rclevant
to quote the words of Romer, L.J., in Barnard v. National Dock Labour
Board 3, * Prima facie, it is tho right of everyone in this country who is
involved in a legal dispute to have that dispute determined by Her
Majesty’s Courts. That right can be taken away ; sometimes it can be
taken away by contract, subject to certain safegudrds, and it certainly
may bo taken away by statute ; but except to the extent to which it is

taken away (and here we are only concerned with parliamentary inter:
vention) then prima facie that right remains ’’. In this case the District

Court was the proper forum to which the plaintiff should have gone
to seek redress of his grievances. When one conziders that the dis-
pute arose in this case becauso of the palpably insupportable claim to

2 (1912) A. C. 165.

1 (1949) A. C. 398. .
3(1953) 2 Q. B. 18.
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the office of Viharadhipathi put forward by Ratnajoti Thera—which
the Public Trustee went so far as to support against the claim™ of
Morontuduwe Sri Dhammananda Thera until this appeal came before
this Court—the need for affording the plaintiff a remady is overwhelming.
In sceking to establish his right tho plaintiff mu-t, of course, establish
tho right of Morontuduwe Sri Dhammananda Thera, for if the latter had
no right the former ecan have none. But I sce no objection to the right
of the Viharadhipathi being investigated in theso proceedings, and a \';ry
thorough investigation it has been. If we were not satisfied that Moron-
tuduwe Sri Dhammananda Thera’s right as Viharadhipathi has been
established, the plaintiff would nccessarily fail. Section 217 of the
Civil Procedure Code classifies the different kinds of decrees wkich a
Court may enter and provides inler alie that a deerce ““ may, without
affording any substantive relief or remedy, declare a right or status .
“The plaintiff is asking for a declaration of his right or status as the duly
nominatesd trustee and the consecquential reliei he claims is the issue of a
Ietter of appointinent which is also a matter contemplated by section
217 (e) of the Code for a deeree may command the person against whom
it operates ““ to do any act not falling under any one of the foregoing
heads . Tt really matters not whother the plaintiff is only granted his
declaration or also granted the consequential relief, for I can hardly
believe that the Public Trustee would refuse to pay heed to a declaration
of a Court. But the consequential relief sought is one which I think the
District Court can grant. There may be cases’where a person claims a
declaration of a right which he is technically entitled to clain., but a
Court may refuse to grant it on the ground that there has been no
interference with the right sought to be declared. CGeldenhuys
Neethling v. Benthim '. 1T do not regard this case as one of those cases,
beeause there is more than a mere dispute of the plaintiff’s claim. The
plaintiff is effectually prevented from exercising his rights as trustec
which he would Liave been entitled to exercise if the Public Trustee did
not refuse to issue to him a letter of appointment. Granting, then,
that the power to make a declaration is discretionary I consider this
to be a suitable casc for the exercise of that power in favour of the plaintift.
Yor over twenty years there has been only a provisional trustce managing
the temporalities of Sripadasthana and I consider that the time has
come to make an end of the uncertainty which has shrouded an election
which, it seems to me, was in all respects valid. I therefore allow this
appeal and set aside the judgment of the learned District Judge. The
plaintiff is entitled to a decree as prayed for in his plaint.

With regard to costs, I consider that the Public Trustee put forward
certain defences which were unsustainable ; they unduly prolonged the
proceedings in the lower Court ; although he was entitled to ask that the
plaintiff should cstablish his claim to the satisfaction of the District
Judge, he put the plaintiff to unneccessary expense by raising certain
issues for which there was little justification. I would therefore, under
theso circumstances, allow the plaintiff his cests in this Court and in
the trial Court. )

v (1912) A. D. 126
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TERNANDO, AJ.—

I have had the benefit of reading the judgment propesed by my brother,
and only think fit to set out the reasons for my concurrence because the
case is one of more than ordinary interest and has keen keenly contested

in both Courts.

Tpon the question whether the Public Trustee rightly refused to accept
‘the nominations to the trusteeship of Sripadasihana which were made
successively by Dhammananda Thera in 1934, 1943 and 1947, the case
for the Public Trustce, at its highest, is founded on the provisions of
section 11 (3) (b) of the Buddhist Temporalities Ordinance :—* Whenever
by reason of any disputes as to tho person entitled to make such nomina-
tion more than onz person is reported to the Public Trustee as being

duly nominaied trustee of any temple, the Public Trustee shall, pending
if he thinks fit¢ provisionally appoint
The Public Trustee must deny

a legal nomination, . . .
as trustee any person duly qgualified »’.
recognition to cach nomince when two or more priests, each disputing

the right to the incumbeney in question, purport to make scparate
nominations. When, thercfore, such a dispute exists, the Legislature
imposes as it were a doubt in the mind of the Public Trustee which
cannot be resolved until the dispute itsclf is settled. Once there has
been such a dispute between two priests it seems to me that the doubt
is not removed upon theo death of one of them ; in other words, the
Legislature could not have intended that the question whether Dhamma-
nanda Thera or clse Ratnajothi Thera was validly elected as Incumbent
would be resolved automatically in favour of the survivor of the two

-claimants.

A dispute of the nature contemplated by the scction would undoubtedly
-compel the Public Trustes to decline acceptance of a nomination pending
.a determination binding on each priest who is a party to the dispute.
But in my opinion the Legislature cannot have contemplated that any
rival claim, however arbitrary or frivolous, was sufficient to constitute
ssuch a dispute. TIf that were so, a farcical situation can be created by
a succession of priests merely notifying the Public Trustee of a claim to

the incumbency in question”

In this instance, Ratnajotht Thera’s claim was based upon an clection
which in no respect conformed with the customs and formalities which
were adopted in the two previous cases and recognised by the Covern-
ment officers then responsible for the functions. which later devolved
on the Public Trustce. The three conditions of the  Vaughan Settle-
ment ”’ were (a) the clection meeting to be convened by the Chief Priest
of the Malwatte Chapter for the District, (b) the Sangha Sabhawa to
serutinize the voting lists, and (c) the Sabhawa to approve and appoint
the successful candidate as Viharadhipathi. Ratnajothi Thera’s alleged
““ election ** satisfied nonc of these conditions and gave him no shadow
of a claim to nominate a trustee, and there was accordingly no dispute

-of the naturc contemplated by the Statute.
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The remaining ground of appeal was that Dhamumananda Thera's
clection was rendered invalid by the alleged irregularities in the prepara-
tion of the voters’ lists. In the absence of any rules binding on the
Sangha Sabhawa, it was in my opinion only reasonable for it, as the
authority responsible for the preparation of the list, to require those
claiming to be voters to make their claims by means of applications
countersigned by the District Maha Nayake of the scct. But for this
countersignature, the Sangha Sabhawa would have experienced great
difficulty in deciding whether or not a prospective voter did in fact
possess the qualification of permanent residence in the Ratnapura
District ; and much confusion would have arisen on the clection day if
claims as to the qualifications were left to be decided at that late stage.
‘The decisions and notices published by the Sangha Sabhawa amounted
in my view to no more than a reasonable and proper mode of avoiding
such difficulty and confusion. I cntirely agree with the conclusion.
reached by my brother that Dhammananda Thera was duly elected the-
Viharadipathi of Sripadasthana, and was accordingly entitled to make
a due nomination of the plaintiff as trustee.

We have then to decide whether the District Cowrt has jurisdiction
to grant a declaration that the plaintiff i: entitled to a letter of appoint-
ment from the Public Trustee and to order the Public Trustee to issue the-
letter of appointment. The learned District Judge thought that he did
have jurisdiction, for the reason that section 33 of the Buddhist Tempora-
lities Ordinance empowers the Court to order a person to discharge a
duty imposed upon him by the Ordinance, upon an application made by any
trustee. But the definition of ““trustee’ in scction 2, read with sections
10 (1) and 11, includes only a person who is nominated by the Viharadi-
pathi and holds the requisite letter of appointment as trustee issued by
the Public Trustee. The plaintiff holds no such letter and is not yet a
“trustee’” entitled to make an application to the Court under section
33. The source of the Court’s jurisdiction has therefore to be sought.

elsewhere.

Tt is argued for the plaintiff that under section 217 of the Civil Procedure:
Code an order of a District Court—

(1) may enjoin a person to do any act (Head 19),

(2) may, without affording any substantial relief or remedy, declare a.
right or status (Head G).

In the present case, the plaintiff secks orders under both these heads,
and if it is clear that the Court had jurisdiction to make a mandatory:
order directing the issuc of a letter of appointment (referable to Head E)
then the declaration (referable to Head @) would be merely formal or-
even unnecessary. ‘The difficult question, to my mind, is whether the
District Court has jurisdiction to make a mandatory order directing a.
public officer to perform a duty imposed by statute, or whether, on the
contrary, the only remedy is by way of prerogative writ.
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In England the Common Law Procedure Act (1854) and section 25
of the Judicaturc Act (1873) provides for an action for mandamus * to
command the defendant to fulfil any duty in the fulfilment of which
the plaintiff is personally interested ”’. In regard, however, to this remedy,
which is additional to that by way of an application for the prerogative
writ of mandamus, views have been expressed indicating that its scope
is somewhat limited. Baxter v. London County Council! was a casec
in which a coroner sued for a declaration of right that he was entitled to a
certain salary or to a Mandamus to enforce those rights. The Court
appeared to be quite satisfied that the coroner was entitled to the salary
he claimed but was not being paid it. Nevertheless Day J. thought
his only remedy was by a Prerogative writ and he said “*But it was never
contemplated that the action for a mandamus was to supersede the
prerogative writ of mandamus. In this casc no action will lie. 1 am
perfectly clear that this is not an action which will liec between the parties
or a case in which a statutable mandamus will be applicable, because no
action would lie, and a mandamus is only granted as an ancillary to the
action, and for the purpose of enforcing the private right. Also in
Reg. v. The Vestry of St. George, Southwark 2, which was an application
for the prerogative writ of mandamus, it was argued that the appropriate

remedy was an action for a mandamus. Wright J. there said I think

it is very doubtful whether the provision for a mandamus given cither
by the Common Law Procedure Act or the Judicature Act extends at
all to any relief that could not have been claimed in an action before the
Common Law Procedure Act, and whether the remedy given is not
intended there as an additional mode of enforcing judgment which the

Court has power to give. ”’

So far as our law is concerned it is worthy of note that there is
no express provision as in England for an action for mandamus as distinct
from the prerogative writ. Even in regard to the declaratory action it
was pointed out by Gratiaen J. in Hewavitharna v. Chandrawathie et al.?
that, unlike in England and South Africa, the Common Law Jurisdiction
of the Court to grant declaratory decrces has not been enlarged by
Statute ; and he referred to Order 23, Rule 5 of the Rules of tlic Supreme

Court (England).

I therefore entertain some doubts on the question whether the District
Court had jurisdiction to grant the declaration and to malke the order
prayed for in the present case. The point, however, was not strenuously
argucd for the respondent in this appeal, and I have not been convinced
that the District Court lacks the requisite jurisdiction. Agreeing as I do
so completely with my brother as to the merits of the plaintiff’s case,
I feel disposed only to e\prees some hesltatlon in concurrmg with the

order proposed by him allowing the appeal.
~ Appeal alloued

1(1890) 63 L. 7'. (N. §.) 767. (1s9 2y 67 L. 1. (N S. ) 412.
(1951) 53 N. L. R. 169 at 176.



