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N eg lig en ce— A c tio n  fo r  d a m a g es— C o llis io n  b e tw e e n  p la in tiff’s car an d  
d e fe n d a n t’s b u g g y — P ro o f o f n eg lig en ce— O nus. /

W here, in  an  action  to  reco v er dam ages caused to  th e  p lain tiff’s car 
b y  a  collision  w ith  th e  d e fen d an t’s buggy, p la in tif fs  ev idence was" to  th e  
effect th a t  th e  d e fen d an t’s d r iv e r  w as u n ab le  to  con tro l h is bu ll, w hich  
su d d en ly  sw erv ed  to  th e  r ig h t and  collided  w ith  th e  c a r ,—

H eld , th a t, if  th e  issue h ad  b een  ra ised , th e  onus w o u ld  hav e  b een  on 
th e  d e fen d an t to  re b u t th e  p resu m p tio n  th a t  th e  d r iv e r  w as acting  in  th e  
course  of h is em p lo y m en t.'

H e ld , fu r th e r ,  th a t  th e  p la in tiff  h ad  fa iled  to  p ro v e  negligence on  th e  
p a r t  of th e  d e fen d a n t’s d riv er.

PPEA L from  a judgm ent of the Commissioner of Requests, Galle.

E. B. W ickrem anayake  (w ith  him  S. M ahadeva), for plaintiff, appellant.

U. A. Jayasundera  (w ith  him  P. M alalgoda), for defendant, respondent.

Cur. adv. vu lt.
N ovem ber 27, 1942. W ijeyewardene J.—

The plaintiff claim ed in th is action Rs. 275 as dam ages from  the  
defendant. H e stated that h is car w as damaged as the result of the
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negligent driving of th e defendant’s buggy cart by her servant. The 
Com m issioner dism issed the plaintiff’s action w ithout costs, holding that 
th e plaintiff fa iled  to prove—

(i) that the driver of the buggy cart w as acting in  the course of h is
em ploym ent on the day o f the collision.

(ii) that the collision w as due to the negligence of the defendant’s 
• servant.

A s regards ground (i) of his judgm ent the Com m issioner has m is
directed h im self, In the answ er there w as no p lea that th e driver of the  
cart w as driven on that occasion by her driver. Under these circum- 
No specific issue w as raised at th e  tria l on that point. It w as not 
disputed that the cart and th e b u ll belonged to the defendant and the  
cart w as driven on that occasion by her driver. U nder these circum 
stances, the onus, even  w here an issue had been raised, w ould  have rested  
on the defendant to rebut the presum ption that th e  driver w as acting  
in  the course of h is em ploym ent.

I am unable to hold that th e Com m issioner has erred in  holding that 
the plaintiff has failed  to prove n egligence on th e part of the defendant or 
h er servant. The plaintiff’s evidence on th e point w as :—  ,

“ The buggy w as com ing very  fast. It w as com ing on its correct 
side. W hen it w as about 1£ fathom s aw ay, it  sw erved  across th e road 
towards m y car. B efore the cart sw erved  I w as still going at 15 m iles  
per hour. W hen the buggy cam e near m y car I slow ed down as the  
buggy w as com ing very  fast. W hen the buggy sw erved  towards m y  
car, I sw erved m y car to th e le ft  . . . .  The head of the bull
struck the car . . . .  Before the im pact the carter w as hoiding  
the reins tight . . . . -W hen I first saw  th e cart I did not see  that
the bull w as uncontrollable. It w as going at a m oderate pace. A s it 
cam e near m y car it sw erved  to its right . . . .  W hen the buggy  
w as 1£ fathom s aw ay from  m e I thought it w as travelling at a dangerous 
speed.”
The defence led  no evidence to exp lain  how  the collision  took place. 
The relevant facts o f this case are hardly d istinguishable from  those in  

M anzoni v . Douglas w here a horse draw ing a brougham  under the care 
of the defendant’s coachm an bolted suddenly and in spite of the coach
m an’s efforts sw erved  on to the pavem ent and injured the plaintiff. The 
evidence led in  that case for the plaintiff w as that “ th e brougham  w as  
com ing at a trem endous speech ” and that “ th e coachm an w as trying  
his hardest to stop the horse and he w as not able to do so ” and that 
“ the horse seem ed to lurch . . .  com ing across th e road ”. 
W ithout calling on the defence, the trial Judge dism issed the action, 
holding that there w as no case to go to the Jury. In appeal, B ind ley J. 
s a id :

“ The plaintifE w as w alk ing on the foot pavem ent of a public 
thoroughfare and w as knocked dow n by a horse drawing th e defendant’s 
brougham .' If th e case had been le ft  there, it  m ight be that the  
defendant w as liab le for the negligent driving of th e servant.

1 (ISSO) 6 Q. B. 145.
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B ut the explanation w as given  by the plaintiff’s w itnesses, viz., that 
the horse had bolted and the defendant’s coachman had lost all 
control over it. W e do not know w hat it was that caused the horse 
to b o lt ; and therefore w e have no evidence that it was caused by the  
driver’s negligence or w ant of care.”
The correctness of that v iew  does not appear to have been questioned  

in  any subsequent decision, though doubts have been expressed regarding 
som e of the dicta in  the judgm ent of Lindley J. in  M anzoni v. Douglas 
(su p ra ).

I w ould dism iss the appeal. The respondent is entitled to her costs 
in  this court.

A ppeal dism issed.
♦


