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Present: Pereira J . 

F E R N A N D O v. P E R E R A . 

470—C. B. Negombo, 19,796. 

False charge of theft—Action by accused against complainant for damages 
consequent on seizure of property by police at the instance of 
complainant—Proof of. malice not necessary. 
Defendant charged the plaintiff before the police wi th the theft 

of two cart wheels and caused the police to seize and remove the 
wheels. The plaintiff was acquitted b y the Pol ice .Court on the 
charge of theft. I n an action b y the plaintiff against defendant to 
recover damages consequent on- his being temporarily deprived o f 
his wheels ,— 

Held, that i t was not necessary to prove malice iu the defendant 
t o entit le t h e plaintiff t o recover damages. 

'J* H E fac t s appear sufficiently from t h e j u d g m e n t . 

Mahadeva w i t h h im Bawa, E.G., for t h e plaintiff, a p p e l l a n t . — 
Plaintiff s u e s for d a m a g e s resu l t ing f r o m t h e t e m p o r a r y depr ivat ion 
of t h e u s e of t h e w h e e l s . U n d e r t h e c i r c u m s t a n c e s plaintiff, n e e d 
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no t prove mal ice t o succeed in th i s act ion. (De Alwis v. Murugappa 
Chetty.1) Bona fides i s n o defence t o a n act ion for damages resulting 
from injury to property. If, for e x a m p l e , A breaks B ' s w a t c h in 
t h e belief that t h e w a t c h ia h is , A is never the le s s l iable in d a m a g e s 
t o B . 

A. St. V. Jayewardene (w i th h i m De Alwis), tor t h e defendant , 
r e spondent .—The facts of th i s case are very different from t h e fac t s 
in De Alwis v. Murugappa Ghetty.1 There t h e F isca l se ized t h e 
goods w h e n pointed out by t h e defendant , w h o w a s t h e judgment -
creditor. T h e F i sca l had n o opt ion b u t t o se ize t h e property pointed 
out . T h e act of t h e F i sca l w a s t h e act of t h e judgment-creditor. 

I n this case the pol ice s e i z e d t h e w h e e l s on a complaint m a d e b y 
t h e defendant . T h e polioe officer m u s t exercise his discretion before 
se iz ing property said t o be stolen. T h e act of the pol ice officer 
i s n o t t h e act of t h e defendant . Counsel c i ted 3 Nathan, sections 
1648-1650. 

Mahadeva s u b m i t t e d Austin v. Dowling.2 

Cur. adv. vult. 

February 6, 1913. PEBEIKA J . — 

I n th i s case the plaintiff s a y s that t h e defendant caused t h e police 
t o se ize and r e m o v e t h e t w o whee l s of a two-whee led cart be longing 
t o t h e plaintiff; t h a t subsequent ly the defendant charged t h e plaintiff 
before t h e Po l i ce Court w i t h the the f t of those t w o w h e e l s ; t h a t t h e 
plaintiff w a s tried by t h e Po l i ce Court o n the charge preferred by 
t h e defendant and acqu i t t ed ; and t h a t h e ( the plaintiff), by reason 
of t h e s e acts of the defendant , susta ined damage , which h e n o w 
c l a i m s from t h e defendant . T h e d a m a g e c la imed is not d a m a g e 
c o n s e q u e n t o n any injury to the plaintiff's honour, reputat ion, or 
fee l ings , but d a m a g e consequent on his be ing temporari ly deprived 
of h i s property, and on his be ing obliged to incur expense in connec
t ion w i t h t h e l i t igat ion t h a t ensued . T h e Commiss ioner d ismissed 
t h e plaintiff's c la im on t h e ground t h a t h e had not averred, nor w a s 
h e prepared t o prove, mal i ce o n the part of t h e defendant in act ing 
as h e did, and from th i s dec i s ion t h e plaintiff has appealed. I m a y 
at o n c e say t h a t t h e plaintiff's counsel confined his c l a i m to only so 
m u c h d a m a g e as w a s sus ta ined by t h e plaintiff by reason of t h e 
de fendant ' s act ion in hav ing t h e plaintiff's t w o whee l s se ized and 
deta ined by the pol ice , and did not press his c la im to d a m a g e s 
caused by reason of any act ion b y t h e Po l i ce Court after t h e defend
a n t had preferred t o i t h i s charge against t h e plaintiff. T h e quest ion 
is whe ther t h e wrong c o m m i t t e d by t h e defendant in m o v i ng t h e 
pol ice t o ac t as m e n t i o n e d above is actionable, un less it can be s h o w n 
t h a t - t h e defendant w a s ac tuated by mal i ce or evil intent ion. N o w , 
a wrong or injuria i s , general ly speaking, an infr ingement of o n e ' s 

r (1909) 12 N. L'.'R. 3.53. 2 (1870) 5 C. PI 540. 



( 75 ) 

r ight t o inviolabi l i ty of person a n d property . I n a m o r e specif ic 
s e n s e it w a s appl ied t o a n y word or d e e d ca lcu la ted t o hur t t h e 
fee l ings of another, or t o injure h i m in h i s honour, d igni ty , or reputa
t i o n . I t i s i n th i s lat ter s e n s e t h a t t h e t e r m " injuria " i s u s e d b y 
V o e t in h i s t i t l e " De injuriis et famosia libellis " ( s ee Voet 49,10, 2) , 
a n d a l though V o e t i n t h a t t i t l e m a k e s m e n t i o n of t h e case of s u c h 
injuries as t h e " se izure a n d sa le by o n e p e r s o n o f t h e goods of 
another w h o i s n o t h i s debtor a s if t h e y w e r e goods of h i s debtor " 
( sec t ion 7) , it i s c lear t h a t h i s t r e a t m e n t of s u c h ac t s is l i m i t e d t o t h e 
cons iderat ion of t h a t a s p e c t of t h e m t h a t i n v o l v e s injury t o o n e ' s 
honour , d igni ty , reputa t ion or f ee l ings . I t i s c lear t h a t ' in t h i s 
s e n s e injuria is n o t act ionable , u n l e s s t h e offending p a r t y can be 
sa id t o h a v e had t h e animus injuriandi; b u t I a m n o t aware t h a t 
injuria in t h e m o r e general s e n s e m e n t i o n e d above is a n y t h e l e s s 
act ionable t h a n quasi delicts under t h e R o m a n l a w , b e c a u s e m a l i c e 
or evi l in t en t ion cannot b e at tr ibuted t o t h e offender. Chief 
J u s t i c e Maasdorp i n h i s work o n Cape Law observes (vol. III., p. 80) 
t h a t in S o u t h Africa, in t h e case of an act ion for m a l i c i o u s prosecu
t ion , t h e principles a n d pract ice in force i n E n g l i s h Courts are fo l low
ed , w h i c h , h e s a y s , are in ent ire accordance w i t h t h e general princip
les of R o m a n - D u t c h law . I th ink the s a m e m a y be said of C e y l o n . 

One of t h e essent ia l requis i tes of th i s form of ac t ion i n E n g l a n d 
i s proof t h a t t h e de fendant a c t e d mal i c ious ly and w i t h o u t reasonable 
or probable c a u s e . I a m n o t sure t h a t under t h e R o m a n - D u t c h 
l a w proof of animus injuriandi c a n b e sa id t o b e neces sary in s u c h 
a n act ion, w h e n the d a m a g e c l a i m e d i s l i m i t e d t o l o s s of property or 
of i t s t emporary use , or the t emporary loss of l iberty b y reason of t h e 
fa l se prosecut ion . N o i s sue o n th i s point i s i n v o l v e d i n t h e 
present case , and I n e e d n o t d i scuss i t h e r e ; b u t i t i s c lear t h a t e v e n 
under t h e E n g l i s h l aw it i s only in t h e e v e n t of a n ac tua l prosecut ion , 
and not of m e r e informat ion t o t h e pol ice , t h a t m a l i c e n e e d b e 
averred and proved against t h e de fendant . I n Austin v. Dowling 1 

W i l l e s J . o b s e r v e d : " T h e d i s t inct ion b e t w e e n fa l se i m p r i s o n m e n t 
and mal i c ious prosecut ion i s we l l i l lus trated by t h e c a s e where, , 
part ies .be ing before a Magis tra te , one m a k e s a charge aga ins t 
another , w h e r e u p o n t h e Magis trate orders t h e person charged 
to be t a k e n in to c u s t o d y and d e t a i n e d unt i l t h e m a t t e r c a n b e 
inves t iga ted . T h e party m a k i n g t h e charge is n o t l iable t o a n 
act ion for fa l se i m p r i s o n m e n t , b e c a u s e h e does n o t s e t a min is ter ia l 
officer in mot ion , but a judicial officer. T h e op in ion and j u d g m e n t 
of a judicial officer are interposed b e t w e e n t h e charge and t h e 
i m p r i s o n m e n t . There i s , therefore, a t o n c e a l ine d r a w n b e t w e e n 
t h e end of t h e i m p r i s o n m e n t b y t h e min is ter ia l officer and t h e 
c o m m e n c e m e n t of t h e proceedings before t h e judic ial ofiicer. I t i s 
fa l lacious t o inqxrire w h e t h e r or n o t t h e o n e i s severable f r o m t h e 
other unt i l y o u find s o m e inseparable c o n n e c t i o n b e t w e e n t h e m . 

i (1870) 5 C. P. 640. 
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• 

i {1909) 12 N. L. R. 353. 

1M8» I t m a y very wel l happen i n t h e Superior Courts which have juris-
PSBHTBA. J. dict ion over both descriptions of act ions where a plaintiff, hav ing 
Fernando ^ e e n o n o e before a Magistrate , m a y be content to bring h i s 
v. Perera act ion for false imprisonment only . I n such a case t h e J u d g e 

would tel l the jury t o g ive damages for the false imprisonment only, 
and, no t for w h a t c a m e under t h e cognizance of the M a g i s t r a t e . " 
I n t h e present case , as in t h a t c i ted, t h e information g iven by t h e 
defendant t o the pol ice cannot b e g iven the effect of a mal ic ious 
prosecut ion. T h e s a m e considerations do n o t apply t o t h e two 
proceedings, and I do not think t h a t mal ice or evil in tent i n the 
defendant n e e d b e es tabl i shed t o ent i t l e t h e plaintiff t o d a m a g e for 
t h e seizure and detent ion of his t w o cart whee l s by t h e police at the 
ins tance of t h e defendant . T h e decis ion i n De Alwis v. Murugap-pa 
Chetty1 is to s o m e ex tent , in point . There H u t c h i n s o n C.J . 
observed: " If one se izes A ' s goods wrongfully and wi thout having 
any writ or warrant, h e m a k e s himself liable to an act ion for 
d a m a g e s . N o e v i d e n c e of mal i ce is necessary , and i t is no defence 
t h a t h e acted under a m i s t a k e . D o e s i t m a k e any difference if 
h e had a writ for t h e seizure of B ' s goods or- person and by 
m i s t a k e se ized A ' s ? On principle I should say n o . " 

I se t aside t h e order appealed from and remit the case for t h e 
trial of t h e i s sue w h e t h e r t h e defendant caused t h e police to se ize 
and r e m o v e t h e t w o w h e e l s of the plaintiff's cart, and, if so , w h a t 
l o s s t h e plaintiff sus ta ined , and s u c h other re levant i s sues t h a t 
t h e Court m a y th ink i t necessary t o frame on t h e cause of act ion 
m e n t i o n e d above . 

T h e plaintiff wi l l h a v e h i s cos t s s o far in both Courts. 

Set aside and sent back. 


