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UDUWARA & OTHERS 
v

L.B. FINANCE CO. LTD.

C O U R T  O F  A P P E A L  
A M E R A T U N G A , J .
C .  A. L .A . 269 /03
D . C . C O L O M B O  30 36 4 /M R /0 2
O C T O B E R  2 1 ,  2 0 0 3  .

Lease agreement -Two guarantors -  Arbitration clause in lease agreement —  

Disputes referred to arbitration -  Award made  -  Can the guarantors be sued 
under the guarantee bonds to obtain payment under the Award ? - C ivil 
Procedure Code, section 18 -  Necessary party.

Held:

i) T h e  guarantors were not signatories to the le a se  agreem ent and in the 
arbitration c la u se  there w as no reference to guarantors.

ii) In the guarantee bonds signed by the defendants there w as no reference 
to arbitration in respect of the question relating to defendant guarantors' 
liability under the bonds.

Per Am aratunga, J .

“An agreem ent to proceed to arbitration being an agreem ent in deroga
tion of a  party’s right to have recourse to a  court of law, there must be 
specific consent expressed by the plaintiff in writing, if his claim  against 
the guarantors too is to be subm itted to arbitration before action is filed 
in court; there is no su ch  agreem ent.”

On the question of addition of a  party—

iii) A s  an award had been m ade the le sse e  is not a  n e ce ssary  party in any  
event, under section 18 .

A P P L IC A T IO N  for leave to appeal from an o.rdej: of the learned District Judge  
of Colom bo.

A li Sabri with Eresha Malidasa  for defendant-petitioner 

Mahesh Katulanda  for plaintiff-respondent

Cur.adv.vult
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GAMINI AMARATUNGA, J.

Th is is an app lica tion fo r leave to appeal against the order o f the 01 

learned D istric t Judge o f Co lom bo rejecting the objection raised by 
the de fendant-pe titioners (defendants) to the jurisd iction o f the  
D istric t Court to enterta in and try the action filed against them  by 
the p la in tiff-respondent (pla intiff). The defendants were the guaran
tors o f the ob liga tions of a lessee named W.L. W ijesiri arising out of 
a lease ag reem ent entered into between the said W ijesiri and the  
p la in tiff to lease the veh icle belonging to the p la in tiff to the said  
W ijesiri. The said lease agreem ent has been produced, marked B, 
along w ith the de fendan ts ’ leave to appeal application. 10

C lause 25 o f the sa id lease agreem ent is a clause what is com 
m only known and ca lled an arb itra tion clause. It provides tha t ail 
d isputes, d iffe rences and questions aris ing between the LESSOR  
and the LESSEE in re la tion to  q r in respect o f the sa id lease agree
m ent shall be re ferred to a rb itra tion by a single arb itra tor according  
to the A rb itra tion  O rd inance , the C ivil P rocedure Code o r any sta tu 
to ry re -enactm ent o r m odifica tion the reo f fo r the time being in force. 
The guarantors were not s ignatories to th is lease agreem ent and  
in the a rb itra tion c lause there was no reference to guarantors.

The two guarantors have signed two separa te guarantee bonds 20 

guaran tee ing the perform ance of the lessee ’s ob ligations under the  
lease agreem ent and undertaking the perform ance o f lessee ’s 
ob liga tions in the even t of his fa ilu re to act according to his ob liga
tions.

In the guaran tee and indem nity bonds signed by the defendants  
there were no references w hatsoever to arb itra tion proceedings in 
respect o f questions re lating to the de fendants ’ liability under the  
bonds. Instead the bonds conta in a clause stating tha t they agree  
tha t guaran to rs are liab le in all respects under the bond as princ i
pal debtors inc lud ing the liab ility  to be sued before recourse is had 30 

aga ins t the lessee. The use o f the word ‘sued ’ very clearly indicates  
tha t the action contem pla ted aga inst the guarantors in the event of 
the ir fa ilu re o r refusal to fu lfill the ir ob liga tions under the bonds is 
an action in a court of law and not proceed ings before an arbitrator.
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W hen the lessee had fa iled to pe rfo rm  his ob liga tions under the  
lease agreem ent, the p la in tiff ac ting acco rd ing  to the arb itra tion  
clause has proceeded to a rb itra tion  and ob ta ined award. The  
lessee has fa iled to sa tis fy  the award and in the p resen t action the  
pla in tiff has sued the de fendan ts in the D is tric t Court o f Co lom bo  
under the guarantee bonds to ob ta in  paym en t under the Award and 40 

in terest payable thereunder. The  de fendan ts  have ob jected to the  
ju risd iction o f the D is tric t Court on the basis tha t the p la in tiff had no  
right to file action aga ins t them  and tha t the p la in tiff shou ld proceed  
to arb itra tion aga inst the guaran to rs  too. The ir a rgum en t was that 
since the ir guaran tee bonds re ferred to the lease agreem ent, the  
arbitration c lause was incorpora ted into the sa id bonds. The  
learned Judge has re jected th is a rgum en t on the basis tha t the  
agreem ent to resort to arb itra tion ex is ted on ly between the lessee  
and the lessor.

This conclus ion was correct. An ag reem en t to proceed to a rb i- 50 

tration being an agreem ent in de roga tion  o f a pa rty ’s righ t to  have  
recourse to a Court o f Law, there m ust be spec ific  consen t 
expressed by the p la in tiff in w riting , if his c la im  aga ins t the gua ran 
tors too is to be subm itted to a rb itra tion  be fo re  action is filed in 
court. There is no such agreem ent.

The o ther a rgum en t o f the  de fendan ts  w as the lessee was a 
necessary party to the ac tion and w ithou t add ing the lessee in 
terms o f section 18 o f the C ivil P rocedure Code, the ac tion was not 
properly constitu ted . The learned Judge  has held tha t s ince the  
matter concern ing the lessee had been dea lt w ith in a rb itra tion pro- 60 

ceedings and an award had been made he was not a necessary  
party to the action aga ins t the de fendants.

Both reasons given by the learned Judge fo r re jecting the ob jec
tions o f the de fendants were co rrec t in law. As such there is no rea
son to g ran t leave to appea l. A cco rd ing ly  leave to appea l is refused  
and the app lica tion is d ism issed costs fixed a t Rs. 5000/-.
A p p lica tio n  d ism issed .


