
80 Wickremasinghe v. Devasagayam

19 70  Present: W e e r a m a n tr y , J .,  an d  de K retser, J .

S. W I C K R E M A S I N G H E , A p p e lla n t, and
D . R .  D E V A S A G A Y A M , R e s p o n d e n t

8 . 0 . 691164 (F )— D . G. Colombo, 4S2S9/M

Contract—Action for recovery of money— Grant of relief on basis of novation— Require­
ment of pleadings or issues relating to the question, of novation— Evidence—  
Failure to reply to a business letter— Effect.

Whore, in an action for tho rocovcry o f  a sum of money, the basis o f  tho 
defence, according to tho pleadings and issuos, is that thero was no contractual 
noxus betwcon tho plaintiff and tho defendant-, it is not open to tho Court to 
enter judgment for tho plaintiff on tho ground that thoro was a novation of 
contract, between tho plaintiff, o third party and tho defendant and that tho 
third party had directed tho defendant to pa) tho sum in question to tho 
plaintiff and tho defendant had undertaken to pay it to tho plaintiff. I f  a 
consideration o f novation assumes importance at tho stago of trial, it is 
necessary that a specific issue relating to novation should bo raised by tho 
plaintiff or oven framed by tho Court itsolf.

Although failure to reply to a businoss lcttor written by a plaintiff to tho 
dofendant may amount almost to an admission of a claim mndo by tho plaintiff 
in that letter, tho presumption may bo rebutted by sworn ovidcnco at tho trial.
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J u n e  S, 1070. W eeram axtry , J .—

T h e  la te  M r. B a r r  K u m a ra k u la s in g h e , P r o c t o r ,  h a d  p a id  to  th e  
d e fe n d a n t v a r io u s  su m s o f  m o n e y  ag a in st th e  p u rch a se  o f  a n  e s ta te  
k n o w n  as M a ld e n iy a  e s ta te . I t  is co m m o n  g ro u n d  th a t  th is  m o n e y  w a s 
n o t  th e  m o n e y  o f  M r. B a r r  K u m a ra k u la s in g lic  b u t  th a t  it  w a s m a d e  u p  
o f  v a r iou s  su m s r e c e iv e d  b y  h im  fro m  p erson s d e s iro u s  o f  p u rch a s in g  
p o r tio n s  o f  th is  e s ta te .

T h e  p la in t iff  w a s  o n e  su ch  p ro sp e c tiv e  p u rch a se r  a n d  h e  h a d  p a id  
M r. B a rr  K u m a r a k u la s in g lic  a  su m  o f  R s . 3 5 ,0 0 0 . A c c o r d in g  to  th e  
p la in tiff  th is  su m  o f  R s .  3 5 .0 0 0  w as a m on g  th e  m o n e j 's  p a id  b y  M r. B a rr  
K u m a ra k u la s in g lic  t o  th e  d e fe n d a n t.

F or  reason s w h ich  i t  is n o t  m a ter ia l to  e x a m in e  in  d e ta il th e  sa le d id  
n o t  ta k e  p la ce .

T h e  p la in t if f  seek s th e  r e c o v e r y  o f  th is sum o f  R s .  3 5 ,0 0 0  o n  tw o  bases 
set o u t  in his p la in t , n a m e ly  th a t  the m o n e y  w as p a id  t o  th e  d e fe n d a n t  
t o  be h eld  b y  h im  a t th e  d isp o sa l o f  the p la in t if f  a n d  th a t  a t  th e  e n d  o f  
O cto b e r  1958 th e  d e fe n d a n t  ag reed  a n d  u n d e r to o k  to  r e p a y  it  t o  th e 
p la in t i f f . . Issu es  fo c u s s in g  a t te n t io n  on  these t w o  bases o f  c la im  w ere 
ra ised  a t th e  tr ia l.

T h e  p o s it io n  o f  th e  d e fe n d a n t  w as th a t th ere  w as n o  le g a l basis  o n  
w h ich  th e p la in t if f  c o u ld  seek  to  r e co v e r  this m o n e y  fr o m  th e  d e fe n d a n t, 
th ere be in g  n o  c o n t r a c t u a l  re la tion sh ip  b e tw een  th e  p la in t if f  a n d  th e  
d e fe n d a n t. A n y  d e a lin g s  th e  d e fe n d a n t had  in  th is  c o n n e c t io n  w ere  n o t  
w ith  th e p la in t if f  b u t  w ith  M r. B arr K u m a ra k u la s in g lic . W h e n  th e  
p la in t iff  g a v e  h is  m o n e y  t o  M r. B a rr  K u m a ra k u la s in g lic  it  b e ca m e  M r. 
B a rr  K u m a ra k u la s in g h e ’ s m o n e y , w h ich  he b e c a m e  lia b le  t o  re tu rn  to  
th e  p la in t iff  a n d  th e  p la in t i f f ’s r ig h t o f  r e co v e ry  w as a g a in s t  M r. B a rr  
K u m a ra k u la s in g lic  a n d  n o b o d y  else. A s  fa r  as  th e  d e fe n d a n t  w as 
c o n ce rn e d  his l ia b i l ity  b e in g  o n ly  tow a rd s M r. B a rr  K u m a ra k u la s in g h e , 
it  d id  n o t m a tte r  t o  th e  d e fe n d a n t  from  w h om  M r. B a rr  K u m a ra k u la s in g h e  
h ad  rece iv ed  th e  m o n e y . T h e  m on ey  p a id  b y  th e  p la in t if f  t o  M r. B a rr  
K u m a ra k u la s in g h e  b o r e  n o  earm a rk  w h en  it  w a s  p a id  b y  M r. B a rr  
K u m a ra k u la s in g lic  t o  th e  d e fe n d a n t. I t  w as p o in te d  o u t  fu r th e r  in
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th is  c o n n e c t io n  th a t  th e  p la in tiff  p a id  M r. B a rr  K u m a r a k u la s in g h e  th e  
su m  o f  R s .  3 5 ,0 0 0  b y  tw o  ch eq u es PG d a te d  2 3 rd  N o v e m b e r  1957 f o r  
R s . 25 ,000  a n d  P 3  d a te d  2 8 th  N o v e m b e r , 1957 f o r  R s .  10 ,000 . M r. 
B a rr  K u m a ra k u la s in g h e  h e ld  a  re ce ip t  P S  d a te d  2 4 th  N o v e m b e r  1957 
fro m  the d e fe n d a n t  f o r  a  p a y m e n t  o f  R s . 4 7 ,500  m a d e  b y  h im  b e in g  I / I 0 t h  
d ep os it  to w a r d s  th e  p u rch a se  o f  th e  e sta te  a n d  th e  p la in t i f f ’s p o s it io n  
w as th a t th e  su m  o f  R s . 35 ,000  h e c la im ed  w as p a r t  o f  th is  d e p o s it . 
N o w , th e  c h e q u e  P 2  h a d  been  d e p o s ite d  o n ly  o n  th e  2 5 th  (vide B a n k  
sta tem en t P 4 B )  as  th e  2 4 th  w as a  Su n da j- a n d  th e  C h e q u e  P 3  w as 
su b seq u en t t o  th e  r e c e ip t  P 6 , th u s con firm in g  th at it  w o u ld  b e  im p o ss ib le  
in  an y  e v e n t  t o  id e n t i fy  R s .  35 ,000  o u t  o f  th e  sura p a id  b y  M r. B a rr  
K u m a ra k u la s in g h e  t o  th e  d e fe n d a n t as b e in g  th e p la in t i f f ’s m o n e y .

I t  will b e  se e n , in  v ie w  o f  th e p o s it io n  ta k en  u p  b y  th e  d e fe n d a n t , 
th a t  it w a s e sse n t ia l t o  th e  success o f  th e  p la in t iff ’s c la im  th a t  h e  sh o u ld  
b e  ab le  t o  e s ta b lis h  a  con tra ctu a l n exu s b e tw e e n  h im s e lf  a n d  th e  
d e fen d a n t, f o r  w ith o u t  i t  th e  money r e ce iv ed  b y  th e  d e fe n d a n t  w o u ld  
o rd in a rily  h a v e  h a d  t o  b e  re tu rn ed  to  M r. B a rr  K u m a r a k u la s in g h e  w h o  
a lon e  c o u ld  h a v e  c la im e d  it .  W h e n  th e  p la in t if f  s o u g h t  t o  re co v e r  it  
h im se lf h e  a s su m e d  th e  b u rd e n  o f  esta b lish in g  su ch  a  n e x u s .

O ne w o u ld  g a th e r  fr o m  th e  p la in t  a n d  th e  issu es su g g e s te d  th a t  th is  
w a s sou g h t t o  b e  d o n e  b y  a lleg in g  th a t  th ere w as a  d is t in c t  a g re e m e n t o r  
u n d ersta n d in g  t h a t  th e  m o n e y  w as p a id  to  th e d e fe n d a n t  to  be  h o ld  b y  
h im  at th e  d is p o s a l o f  th e  p la in tiff o r  a lte rn a tiv e ly  th a t  a t  th e  e n d  o f  
O ctob er  195S th e re  w as a separate  ag reem en t b y  w h ic h  th e  d e fe n d a n t 
u n d ertook  t o  r e p a y  th is  m o n e y  to  th e  p la in tiff.

A s  I  sh a ll p r e s e n t ly  o b s e rv e  it  w as co n ce d e d  b y  le a rn e d  Q u e e n ’s C ounsel 
fo r  the p la in t if f -r e s p o n d e n t  th at th e  first o f  th ese  b a se s  d id  n o t  tru ly  
represent th e  p o s it io n , f o r  there is n o  e v id e n ce  w h a ts o e v e r  to  su p p ort 
th e  c o n te n t io n  th a t  a t  th e  tim e the m o n e y  w as p a id  th e re  w as a n y  a g re e ­
m en t or  u n d e r s ta n d in g  th a t  it  w as to  b e  h eld  a t  th e  d is p o s a l o f  t he p la in tiff. 
A ccord in g  t o  th e  d o c u m e n ts  su ch  a  d ire c t io n  i f  g iv e n  a t  a ll w as g iv e n  m u ch  
la ter  and  th is  w ill p re se n tly  b e  re ferred  to  in  g re a te r  d e ta il.

T iic  p la in t if f ’ s case  is th u s  red u ced  to  d e p e n d e n ce  o n  th e  se c o n d  g rou n d  
in d ica ted , n a m e ly , a n  agreem ent- b y  th e  d e fen d a n t a t  th e  en d  o f  O c to b e r  
195S to  r e p a y  th e  m o n e y  to  the p la in t iff  a n d  in d e e d  lea rn ed  Q u e e n ’s 
Counsel w h o  a p p e a r e d  fo r  h im  a t th e  tria l h as c a te g o r ic a lly  s ta ted  to  
C ou rt a t  th e  s ta g e  o f  a d d resses th a t  i f  the C ou rt h o ld s  th a t  in  O cto b e r  
195S th ere w a s  n o  a g reem en t b y  th e  d e fe n d a n t t o  p a y  th e  p la in tiff , 
th e p la in tiff  h as n o  c la im .

T h e lea rn ed  D is t r ic t  J u d g e  has in his ju d g m e n t  r e je c te d  th e  p os ition  
th a t th ere w a s a  c o n t r a c t  betw een  th e  p la in tiff  a n d  th e  d e fe n d a n t  in 
respect o f  th is  stun o f 'R s .  3 5 ,000  an d  has u pheld  th e  d e fe n d a n t ’s co n te n t io n  
o n  this m a tte r . H e  has h ow ev er  g on e  o n  to  h o ld  th a t  th ere  w as a n o v a t io n  
o f  c o n tra ct  b e tw e e n  th e  p la in tiff, M r. B a rr  K u m a ra k u la s in g h e  a n d  the



d e fe n d a n t  a n d  th a t M r. B a rr  K u m a ra k u la s in g h c  d ire c te d  th e  d e fe n d a n t  
t o  p a y  th is  su m  t o  th e  p la in t iff  a n d  th e  d e fe n d a n t u n d e r to o k  to  p a y  it- t o  
th e  p la in tiff .

N o w , a n o v a t io n  in  the c ircu m sta n ce s  o f  th is  ca se  c o u ld  n o t  be e ffe c te d  
b y  a m e re  a g re e m e n t b etw een  th e  d e fe n d a n t  a n d  th e  p la in tiff, f o r  a n  
essen tia l part)- t o  th e  n o v a t io n  w o u ld  be M r. B a rr  K u m a ra k u la s in g h c , 
a n d  th e  essen ce  o f  su ch  a  c o n t r a c t  w o u ld  b e  th a t  M r. B a rr  K u m a r a k u la ­
s in g h c  w a s ce d in g  h is  r igh ts  t o  th e p la in tiff . T h e  p le a d in g s  a n d  th e  
issues in q u e st io n  d id  n o t  v isu a lise  th is  p o s it io n  a t  a ll. T h e  issu es in  th e  
fo rm  in w h ich  th e y  h a v e  been  fra m e d  su g gest o n  th e  c o n tra ry  an  a g r e e ­
m e n t  b y  th e  d e fe n d a n t  to  p a y  th e  p la in tiff  th is  sum  o f  m o n e y , a n d  as  
lea rn ed  Q u e e n 's  C ou n sel fo r  th e  d e fe n d a n t  p o in te d  o u t  a t  th e  tria l, (h e ro  
c o u ld  b e  n o  lia b ility  on  th is  basis, th e  o n ly  p o s s ib le  basis o f  l ia b i l ity  
b e in g  a n  a g re e m e n t to  w h ich  M r. B a rr  K u m a ra k u la s in g h c  w a s a  p a r ty . 
I f  th e  p la in t i f f ’s p o s it io n  w as th a t  there, w as a n o v a t io n  in  th e  sen se  o f  
cess ion  t o  th e  p la in t if f  b y  M r. B a rr  K u m a ra k u la s in g h c  o f  th e  la t te r ’s 
r ig h t  o f  a c t io n  a g a in s t  th e  d e fe n d a n t, th a t  w as a m a tte r  w h ich  s h o u ld  
h a v e  been  p le a d e d  a n d  e x p ress ly  p u t  in issue, fo r  i t  en v isa g es  a  c o n tr a c tu a l 
re la t io n s h ip  v e ry  d iffe ren t fro m  a  m ere  a g re e m e n t b y  th e  d e fe n d a n t  t o  
p a y  th e  m o n e y  in q u estion  to  th e  p la in tiff . I t  h as th e re fo re  been  s tre n u ­
o u s ly  c o n te n d e d  b e fo r e  us a t th e  h earin g  o f  th is  a p p e a l b y  lea rn ed  C ou n se l 
f o r  th e  a p p e lla n t  th a t  in  th e  a b se n ce  o f  a n y  p le a d in g  t o  th is  e f fe c t  o r  a n y  
issu e  b n  th e  m a tte r , i t  w as n o t  o p e n  to  th e  learn ed  J u d g e  to  en ter  ju d g m e n t  
f o r  th e  p la in t if f  on  th e  basis  o f  n ova  I ion .

f f  a  c o n s id e ra tio n  o f  n o v a t io n  d id  assu m e im p o rta n ce  a t  th e  tr ia l it  j'e 
u n fo r tu n a te  th a t  th e  qu estion  o f  n o v a t io n  w as n e v e r  p u t in issue b y  tho- 
p a rt ie s  o r  fo r  th a t  m a tte r  fra m ed  b y  th o  lea rn ed  J u d g e  h im se lf, b u t  as 
th in g s  s ta n d  w e are con stra in ed  to  h o ld  th a t  t h e ie  is n o  issue on  th o  
s tre n g th  o f  w hich  th e  J u d g e  c o u ld  h a v e  en tered  ju d g m e n t  fo r  th e  p la in tiff , 
o n  th o  ba sis  o f  n o v a t io n .

In d e e d  e x c e p t  in  e x ce p t io n a l c ircu m sta n ce s  a cession  o f  c o n t r a c t u a l  
r ig h ts  w o u ld  n o t  req u ire  e v en  th e  co n s e n t  o f  th e  o r ig in a l d e b t o r 1 a n d  th o  
e ssen tia l p a r lie s  to  th a t  c o n tr a c t  w ou ld  be M r. B a rr  K u m a ra k u la s in g h c  
a n d  th e  p la in t iff. T h is  m a tter  assu m es m ore  im p o rta n ce  in th e  lig h t o f  th e  
fa c t , a lre a d y  m e n tio n e d , th a t  a lth o u g h  tw o  bases o f  l ia b ility  w e re  se t  
o u t  in  th e  p lea d in g s  an d  th e  issues, th e  first o f  th em  w as u n te n a b le  a n d  
th e  p la in t if f  h ad  th u s to  d e p e n d  on  o n ly  o n e  su b sta n tia l basis o f  c la im —  
th a t  th e r e  w as a c o n tra c t  o f  a g re e m e n t in  O c to b e r  1958. In  th is  c o n t r a c t  
as  re fe rre d  to  in th e  p lead in gs a n d  th e  issue M r. K u m a ra k u la s in g h c  d o c s  
n o t  fig u re  a t  all. T h e  co n tra c t  p le a d e d  a n d  p u t  in  issue is th u s d iffe r e n t  
fr o m  th e  c o n tr a c t  o f  n o v a tio n  n o t  o n ly  in re sp e ct o f  its  n a tu re  a n d  c o n t e n t  
b u t  a lso  in  rega rd  t o  the co n tra c t in g  p a rtie s  th em se lv es .
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1 U’ ille, Principles oj Roman-Dutch Law, 5th cd., p. 360 ; Lee, Rtnnnn-Dutch 
Law, 5th e:l., p. 273.
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■ W e  d o  n o t  th in k  i t  r ig h t , w h e n  a  p a r t y  h a s  b e e n  b r o u g h t  t o  C o u r t  
u p o n  a  p a rt icu la r  b a s is  o f  l ia b i l ity , a n d  th e  tr ia l h a s  a lso  p r o c e e d e d  u p o n  
th a t  b a sis , th a t  ju d g m e n t  sh o u ld  b e  e n te re d  a g a in s t  h im  o n  a  d if fe r e n t  
ba sis  o f  w h ich , i f  th a t  b e  th e  fo o t in g  o n  w h ich  h e w as so u g h t  to  b o  m a d e  
lia b le , h e  w as e n t it le d  t o  b o  a p p r ise d  in  a d v a n c e .  M o re o v e r  i t  is  n o t  
p o s s ib le  fo r  us, s it t in g  in  a p p e a l t o  ru le  o u t  th e  p o s s ib ility  th a t , h a d  i t  
been  a  ca se  o f  n o v a t io n  th a t  w as se t  u p  a n d  p u t  in  issue, th e  d e fe n d a n t  
m a y  h a v e  le d  o th e r  e v id e n c e  t o  m e e t s u c h  a  case .

L e a rn e d  C ou n se l fo r  th e  p la in t iff -r e s p o n d e n t  in  a n  e f fo r t  t o  s u p p o r t  
th e  co u rse  fo l lo w e d  b y  th e  le a rn e d  D is t r ic t  J u d g e  h as d ra w n  a t te n t io n  
to  an issue fra m e d  b y  c o u n se l f o r  th e  d e fe n d a n t  a t  th e  tr ia l o n  th e  q u e s t io n  
w h eth er  th e  d e fe n d a n t  w a s lia b le  t o  p a y  th e  p la in t if f  th e  su m  o f  
R s .  3 5 ,0 0 0 . T h is  issu e  r e a d  lite ra lly  is in  6u eh  a m p le  te rm s as to  c o v e r  
a n y  c o n c e iv a b le  basis  o f  lia b ility , a n d  is th e re fo re  ca lle d  in  a id  a s  
a ffo r d in g  a  basis fo r  a f in d in g  o f  n o v a t io n .

H a d  th is  issue in  fa c t  m e a n t th a t  a n y  c o n c e iv a b le  ba sis  o f  l ia b i l i t y  
n o t  v isu a lised  in th e  p le a d in g s  c o u ld  be- sp ru n g  u p o n  th e  d e fe n d a n t , o n e  is  
m ore  th a n  su rp rised  th a t  i t  w a s ra ised  b y  d e fe n d a n t ’s c o u n se l. U p o n  
c lo ser  e x a m in a tio n  h o w e v e r  i t  w o u ld  a p p e a r  th a t  th is  issu e  w a s  n e v e r  
m e a n t t o  b e  u n d e r s to o d  as b e in g  o f  su ch  a m p litu d e , fo r  w h a t w a s s o u g h t  
to  bs em p h a sised  w a s th a t  th e  c la im , b y  w h o m so e v e r  e lse it  m ig h t  h a v e  

b e e n  su sta in a b le , w a s  c e r ta in ly  n o t  su sta in a b le  b y  th e  p la in tiff . T h e  

issue in  qu estion  is b a se d  u p o n  p a r a g r a p h -1 o f  th e  d e fe n d a n t ’s a n sw e r , 

w h ich , in  re p ly  to  p a ra g ra p h  6 o f  th e  p la in t , d e n ie s l ia b ii ity  o n  th e  p a r t  o f  

th e  d e fe n d a n t  t o  p a y  th e  p la in t if f  th e  su m  o f  R s . 3 5 ,000  o r  a n y  p a r t  

th e re o f. P a ra g ra p h  6  o f  th e  p la in t  in  its  tu rn  a v ers  sp e c if ica lly  th a t  a  

cau se  o f  a c t io n  h a s a c c ru e d  t o  th e  p la in t if f  a g a in s t th e  d e fe n d a n t  o n  th e  

tw o  bases a lrea d y  in d ic a te d . T h e  ca u se  o f  a c t io n  d en ied  in  p a ra g r a p h  4  

o f  th e a n sw er is th u s  n o t  a  ca u se  o f  a c t io n  u p o n  a n y  p o ss ib le  ba sis  o f  

c la im  b u t  a  ca u se  o f  a c t io n  fo u n d e d  o n  th e  g ro u n d s  a lre a d y  in d ic a t e d . 

T h e  basis  o f  th e  d e fe n ce  w a s  th a t  th ere  w as n o  n ex u s  b e tw e e n  th e  p la in t i f f  

a n d  th e  d e fe n d a n t, th e  d e fe n d a n t ’s re la t io n s h ip  h a v in g  b e e n  t h r o u g h o u t  

w ith  M r. B a rr  K u ru o ra k iilu s in g h c , a n d  th e  issu e u n d er  d is cu ss io n  m e r e ly  

em p hasises th at o v e n  i f  th e  g ro u n d s  a lle g e d  d isc lo se  a l ia b ility  t o  p a y ,  

su ch  lia b ility  is n o t  to w a r d s  th e  p la in tiff.

T o r  th ese  reason s w e  c o n s id e r  th a t  it  t o o  fa r  o ffe n d s  th e  p r in c ip le s  

g o v e r n in g  p lea d in g s  a n d  issu es th a t  th e  d e fe n d a n t sh o u ld  be  h e ld  lia b le  

u p on  th e  basis o n  w h ich  ju d g m e n t  h as been  e n tered  a g a in st h im .

I t  rem ain s th en  to  e x a m in e  th e  co rre ctn e ss  o f  th e o th e r  fin d in g  o f  th e  

lea rn ed  ju d g e , n a m e ly  th a t  th ere  w as n o  c o n t r a c t  b e tw e e n  th e  p la in t i f f  

a n d  th e  d e fe n d a n t in re sp e ct  o f  th e su m  o f  R s . 3 5 ,000 , fo r  it  has b e e n  

s tre n u o u s ly  c o n te n d e d  th a t  th e r e 'w a s  m a ter ia l p la ce d  b e fo re  th e  le a rn e d  

ju d g e  in d ica tiv e  o f  su ch  a c o n tra c t .
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B e fo r e  p ro ce e d in g  t o  a m o r e  d e ta iled  e x a m in a tio n  o f  th e ' e v id e n c e  fo r  

th is  p u rp ose , I  sh o u ld  p e rh a p s  a t  th is p o in t  p u t  o u t  o f  th e  w a y  th e  
p la in t if f ’s first b a s is  o f  c la im  b y  ex p la in in g  in  g re a te r  d e ta il  th e  rea son s  
fo r  its u n te n a b il ity . T h is  first g rou n d  o f  c la im , p le a d e d  in  p a ra g r a p h  4  
o f  th e  P la in t , is th a t  th e  su m  o f  B s . 35 ,000  w a s p a id  b y  M r. B a rr  
K u m a ra k u la s in g h e  to  th e  d e fe n d a n t to  b e  h e ld  b y  th e  d e fe n d a n t  a t  
th e  d isp osa l o f  th e  p la in t if f ,  th e re b y  su ggestin g  th a t  th e  c o n d it io n  th a t  
i t  w as to  b e  h e ld  by' th e  d e fe n d a n t  a t  th e  d isp o sa l o f  th e  p la in t i f f  w a s 
a  c o n d it io n  a t ta c h in g  to  th e  p a y m e n t a t th e  tim e  i t  w a s  m a d e . N o w  
th is  is n o t  tru ly  th e  p la in t i f f ’s p o s it io n , fo r  his o w n  e v id e n c e  re v e a ls  th a t  
th e re  w as n o  su ch  c o n d it io n  a tta ch e d  a t th e  t im e  o f  p a y m e n t . T h is  
m a tte r  b e co m e s  cp iitc  c le a r  w h en  o n e  lo o k s  a t  th e  d o c u m e n t  P 7  fro m  
w h ich  a p p a re n tly  th is  p h ra se o lo g y  has been  b o r r o w e d . T h is  la n g u a g e , 
in d ica t in g  th e p o s it io n  a t  a  m u ch  la ter  p o in t  o f  t im e , h a s  in  th e  p la in t  
b een  a t ta ch e d  to  th e  p a y m e n t  itse lf, a p o s it io n  w h ich  e v e n  th e  p la in t if f  
d o e s  n o t  n o w  seek  t o  su p p o r t , a n d  w h ich  le a rn e d  Q u e e n ’ s C ou n sel 
a p p ea rin g  in  a p p e a l f o r  th e  p la in tiff  c o n c e d e d  w a s  n o t  th e  p la in t i f f ’s 
p o s it io n .

D e scr ib in g  th is  p a ra g r a p h  o f  th e  p la in t as o n e  ‘ in a r t is t ic a lly  d r a fte d  ’ 
he s tro n g ly  su b m itte d  th a t  w o sh ou ld  read  in to  th is  issu e  so m e th in g  h o 
c o n te n d s  w as u n d e r s t o o d  by' a ll parties a t th e tr ia l, n a m e ly  th a t  it  m e a n t  
th a t , by ' reason  o f  a n  a g r e e m e n t  o r  d ire c t io n  subsequent t o  th e  p a y m e n t  
o f  th e  su m , it  w as to  b e  h e ld  b y  th e  d e fen d an t' a t  th e  d is p o sa l o f  th e  
p la in tiff .

H e re  aga in  1 a m  a fr a id  th a t  w h ere  so im p o rta n t a  m a tte r  is  le f t  u n sa id , 
th e  C ou rt w o u ld  n o t  b e  ju s t if ie d  in  a lterin g  th e  e n t ir e  p u r p o r t  o f  th o  
issue b y  rea d in g  in t o  i t  w o rd s  w h ich  are  n o t  th ere  ; n o r  in d e e d  is it  b y  
a n y  m eans c lea r  th a t  p a r t ie s  p ro ce e d e d  on  th e  basis  th a t  th ey ' u n d e r s to o d  
th e  issue in  th e  sen se  c o n te n d e d  fo r .

I  pass n ow  to  a n  e x a m in a t io n  o f  th o  e v id e n ce  r e g a rd in g  th e  a g re e m e n t 
o f  O cto b e r  190S. O n  th is  q u estion , as will p resen tly  a p p e a r , th e  p la in t i f f ’s 
o w n  ora l e v id e n ce  is d ir e c t ly  o p p o s e d  to  th e c o n t e n t io n  th a t  th e  p a rt ie s  
r e a d ie d  su ch  a n  a g r e e m e n t  in  O cto b e r  195S. I  sh a ll r e fe r  p r e s e n t ly  in  
g rea ter  d eta il to  a ll th e  e v id e n ce  bearing  on  su ch  a n  a lle g e d  a g re e m e n t 
a n d  it  is r e m a rk a b le  th a t  a lth ou g h  th e  p la in t if f  scc-ks fr o m  th e  
d o cu m e n ts  to  h a v e  t lie in fe re n ce  d raw n  th a t su ch  a  c o n t r a c t  o r  a g re e m e n t 
w as m a d e  in  O c t o b e r  195S , h is ora l e v id en ce  ru n s c o u n te r  t o  a n y  su ch  
co n te n t io n .

f t  w ou ld  be w e ll a t  th is  stage  to  re ca p itu la te  th e  r e s p e c t iv e  p o s it io n s  
• of parties as e m e r g in g  fr o m  th e  e v id e n ce  led  a t  th e  tr ia l.

A c co r d in g  to  th o  p la in t i f f ’s  ev id en ce , M r. B a rr  K u m a ra k u la s in g h e  
h a d  been  a c la ssm a te  o f  h is  a t sch oo l an d  w as th e re fo re  very ' w e ll k n o w n  
to  h im . S om e  tim e  in  1957 f he lat ter h ad  su g g ested  t o  h im  th a t  h e  sh o u ld  

• invest his m o n e y  in  th e  p u rch a so  an d  resale o f  M a ld e n iy a  e s ta te . T h e  
d a u d  w as to  b e  b lo c k e d  o u t  a n d  so ld . F o r  th is  p u r p o s e  h o  w a s  a sk e d  to
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p u t  in  a  6u m  o f  R s .  3 5 ,0 0 0  as a  d e p o s it . H e  u n d e r s to o d  fr o m  M r. B a r r -  
K u m a r a k u la s in g h o  th a t  th e  la t te r  h a d m a d e  a rra n g e m e n ts  fo r  th e  p u rc h a se  
o f  th e e s ta te  a n d  th a t  th e  b a la n ce  su m  w o u ld  b e  p u t  in  b y  h im .

T h e  p la in t if f  g a v e  M r. B a rr  K u m a r a k u la s in g h o  th e  m o n e y  b y  th e  
tw o  c h e q u e s  P 2  a n d  P 3  o f  N o v e m b e r  2 3 rd  19 57  a n d  N o v e m b e r  2S th  19 57  
fo r  R s . 2 5 ,0 0 0  a n d  R s . 1 0 ,000  re sp e c tiv e ly . T w o  ch e q u e s  w ere  p a id  a s  
th e  p la in t if f  d id  n o t  h a v e  th e  fu ll su m  b u t h a d  t o  w ith d ra w  R s . 1 0 ,0 0 0  
fro m  h is  S a v in g s  B a n k .

T h e  tra n s a c t io n  d id  n o t  g o  th rou g h  a s  c o n t e m p la te d  beca u se  inter alia 
th e  F r a g m e n ta t io n  A c t  w as passed  m a k in g  th o  p erm iss ion  o f  th e  
F r a g m e n ta t io n  B o a r d  re q u is ite  to  su ch  a  tr a n s a c t io n , a n d  th is  A c t  c a m e  
in to  o p e r a t io n  o n  1 1th  D e c e m b e r  1957. I n  c o n s e q u e n c e  th ere w as d e la y ,  
a n d  a rra n g e m e n ts  w e re  s till being  m a d e  to  se ll it  w hen  M r. B a r r  
K u m a ra k u la e in g h e  d ie d  o n  17th  D e c e m b e r  195S.

T h e  p la in t if f  p r o d u c e d  a  re ce ip t in  th e  h a n d w r it in g  o f  M r. B a r r  
K u m a ra k u la s in g h e  m a rk e d  P I  d a ted  2S th  N o v e m b e r  1957 sh o w in g  th a t  
M r. B a r r  K u m a ra k u la s in g h e  a ck n o w le d g e d  r e c e iv in g  fro m  th e  p la in t i f f  
a  sum  o f  R s .  3 5 ,0 0 0  b y  tw o  ch eq u es, t o  b e  u tilise d  f o r  th e  p u rch a se  a n d  
sale o f  M a ld e n iy a  e sta te .

T h e  r e ce ip t  PG a lr e a d y  re fe rred  to  b y  w h ich  th e  d e fe n d a n t  a c k n o w le d g e d  
r e ce ip t  o f  th is  su m  fr o m  M r. B a rr  K u m a r a k u la s in g h e  as 1 /1 0 th  d e p o s it ,  
re co rd s  th a t  i t  w as a g re e d  th a t  i f  th o  p u rc h a s e  w a s  n o t  c o m p le te d  o n  o r  
b e fo re  th e  2 6 th  d a y  o f  F e b ru a ry  195S th is  su m  w as to  be fo r fe ite d  a n d  
M r. B a r r  K u m a ra k u la s in g h e  w ou ld  h a v e  n o  c la im  w h a tso e v e r  to  th e  sa m e  
o r  a n y  p a r t  th e r e o f. T h is  re ce ip t, it  is  t o  b e  n o te d , is s ign ed  on  a  - / 0 6 -  
cen ts  s ta m p  w ith o u t  -w itnesses and  is an  a g r e e m e n t  w h ich  is o f  n o  f o r c e  
o r  a v a il in  la w  in v ie w  o f  th e  p ro v is io n s  o f  th e  P r e v e n tio n  o f  F r a u d s  
O rd in a n ce .

"  T o w a r d s  th e  e n d  o f  195S th e  p la in tiff, d e s ir in g  t o  r e c o v e r  hie m o n e y , 
saw  M r. B a rr  K u m a ra k u la s in g h e  an d  a sk e d  fo r  a n  a c c o u n t in g  o f  th e  m o n e y  
re ce iv e d . A t  th a t  t im e  h e had p a id  M r. B a rr  K u m a ra k u la s in g h e  
a lto g e th e r  a sum  o f  R s . 57 ,000 . M r. B a rr  K u m a ra k u la s in g h e  g a v e  h im  
an  a ss ig n m e n t o f  th ree  In su ra n ce  P o lic ie s  fo r  R s .  2 2 ,0 0 0  lea v in g  a  su m  
o f  R s . 3 5 ,0 0 0  d u e . T h is  su m  o f  R s . 3 5 ,0 0 0  w as in c lu d e d  a c c o rd in g  to  th o  
p la in tiff  in  th e  su m  o f  R s . 47 ,500  w h ich  w a s  p a id  t o  th e  d e fe n d a n t  b y  
Mr. B a rr  K u tn a ra k u l-is in g lie . In  p r o o f  o f  th e  fa c t  that- R s . 3 5 ,0 0 0  p a id  
by  M r. B arr K u m a ra k u la s in g h e  to  th e  d e fe n d a n t  rep resen ted  th e  m o n e y s  
o f  th e  p la in tiff , the. p la in t if f  p ro d u ce d  a  d o c u m e n t  1*7 w ritten  b y  M r. B a rr  
K u m a ra k u la s in g h e  o n  Sth  S ep tem b er  195S. 'This w as a le tte r  a d d re s se d  • 
to  the. d e fe n d a n t  s ta t in g  th a t  the su m  o f  R s . 3 5 ,0 0 0  h a n d ed  to  h im  b y  
Mr. B a rr  K u m a ra k u la s in g h e  w as p a r t  o f  th o  a d v a n c e  d e p o s ite d  w ith  M r. 
B arr K u m a ra k u la s in g h e  b y  the p la in t if f  a g a in s t  th e  p u rch a se  p r ic e  o f  
tho e s t a t e ;  an d  th a t  th e  a m ou n t o f  R s . 3 5 ,0 0 0  w as to  be h e ld  b y  t h e  
d e fe n d a n t  a t th e d isp o sa l o f  th e  p la in tiff . It fu r th e r  sta ted  th a t  if. the-



t r a n sa ct io n  d id  n o t  m a te r ia lis e  o n  o r  b e fo re  31sfc O c t o b e r  1 9 5 8  th e  
d e fe n d a n t  waB a u th o r ise d  t o  r e fu n d  th e  sa id  sum  o f  R s . 3 5 ,0 0 0  d ir e c t  t o  
th e  p la in tiff.

T h is  w as on e  o f  se v e ra l d o c u m e n t s  t o  w h ich  I  sh a ll r e fe r  la te r , w h o s e  
r e ce p t io n  w as o b je c t e d  t o  b y  th e  d e fe n d a n t , b u t  w h ich  w ere  a d m it t e d  as  
b e in g  d o cu m e n ts  a g a in s t  th e  in te re s t  o f  th e  m ak er.

T h o  d o c u m e n t  w e n t o n  t o  r e q u e st  co n firm a tio n  o f  th is  a r r a n g e m e n t  b y  
th e  d e fen d a n t, a n d  th e  su g g e s te d  co n firm a tio n  w as ty p e d  in  a t  th e  f o o t  
o f  th e  d o c u m e n t  to  th e  e f fe c t  th a t  th e  d e fe n d a n t a g re e d  to  h o ld  th is  su m  
a t  th e  p la in t iff 's  d isp o sa l a n d  t o  re fu n d  th e  en tire  a m o u n t  to  h im  s h o u ld  
th e  tra n sa ction  n o t  m a te r ia lise  on  o r  b e fo re  31st O c to b e r  1958.

I t  w a s  th o  p la in t if f ’s p o s it io n  th a t  h e  h a n d ed  th e  o r ig in a l o f  P 7  t o  th e  
d e fe n d a n t  w h o  d id  n o t  s ig n  i t  b u t  sa id  th a t  th e  p erm iss ion  o f  th e  F r a g m e n ­
ta t io n  B o a rd  h ad  b e e n  o b t a in e d  a n d  s ta ted  th a t  n o w  th a t  i t  h a d  b e e n  
o b ta in e d  th ere  w as n o  re a so n  to  w o rr y  a b o u t  th e  tr a n sa c t io n . T h e  
p la in tiff , n o t  w ish in g  th e  d e fe n d a n t  t o  k n o w  th a t  h e s u s p e c te d  h im , 
th o u g h t  it  b e tte r  to  “  h a n g  o n  ”  as h e  w o u ld  be b e n e fite d  i f  th e  tr a n s a c t io n  
w e n t th rou g h , b u t  k e p t  p re ss in g  M r. B a rr  K u m a ra k u la s in g h e .

T h e  la tte r  fro m  h is s ic k  b o d  w ro te  th ree  le tte rs  a ll b e a r in g  th e  d a te  
2 5 th  O cto b e r  195S. O f  th ese , P 1 0  ad dressed  to  th e  p la in t if f ,  w a s  an  
a p p e a l t o  th e  p la in t if f  n o t  t o  w o rr y  h im  as h e  w as v e r y  s ick . I t  c o n ta in e d  
s ta te m e n ts  th a t  h is  m o n e y  w a s sa fe  in  th e  h an d s o f  th e  d e fe n d a n t , th a t  
th e  d e fe n d a n t h a d  to ld  th e  p la in t if f  th a t  h e h a d  th e  su m  o f  R s .  3 5 ,0 0 0  
w ith  h im  an d  th a t  th e  d e fe n d a n t  h a d  t o ld  th e  p la in t if f  th a t  h e w o u ld  p a y  
th e  su m  to  th e  p la in t if f  i f  M r. B a rr  K u m a ra k u la s in g h e  in s t ru c te d  h im  
to  d o  so . T h e  le tte r  P 1 0  co n ta in e d  fu rth e r  a p p e a ls  b y  M r. B a rr  
K u m a ra k u la s in g h e  t o  th o  p la in t if f  n o t  to  w o rry  h im  a n d  to  le a v e  h im  
in p ea ce . W ith  th is le t te r  lie  e n c lo s e d  th e o th e r  tw o  le tte rs  t o  b e  m a d e  
use o f  in  ord er  to  d ra w  th e  m o n e y . T h ese  tw o  le tte rs  w ere  th e  le tte rs  
PS a d d ressed  to  th e p la in t if f  a n d  P 9  a d d ressed  to  th e  d e fe n d a n t .

T h e  le tte r  P S  to  th e  p la in t if f  c o n ta in e d  an  u n d erta k in g  b y  M r. B a rr  
K u m a ra k u la s in g h e  n o t  t o  d ra w  th is  a m o u n t o f  R s . 3 5 ,0 0 0  fr o m  th e  
d e fe n d a n t  o r  to  a c c o u n t fo r  th is  a m o u n t  on  a c c o u n t  o f  a m o u n ts  d u e  o n  th e  
sa le . I t  a lso recited  th a t  th e  d e fe n d a n t  h a d  p ro m is e d  t o  p a y  th e  
p la in t if f  th is sum  a fte r  31st- O c to b e r  195S w h ich  w a s th e  final d a fo  
g iv e n  fo r  the c o m p le t io n  o f  th is  sa le.

T h e  le tte r  P 9  b y  M r. B a r r  K u m a ra k u la s in g h e  to  th e  d e fe n d e n t  re q u e s te d  
h im  to  p a y  to  th e  p la in t if f  th e  su m  o f  R s . 35 ,000  d e p o s ite d  b y  M r. B a rr  
K u m a ra k u la s in g h e  w ith  th e  d e fe n d a n t  o n  a c c o u n t  o f  th e  p u rc h a se  a n d  
sa le  o f  M a ld en iy a  e s ta te .

T h e  p la in tiff  sta tes  th a t  h e  to o k  th e  le tte r  P 9  to  th e  d e fe n d a n t  w h o  
sa id  th a t  th e m a tte r  w o u ld  c o m e  th ro u g h .
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W h ile  th e  n e g o t ia t io n s  w ere in  th is  s t a t e  o f  in com p le ten ess  M r. B a r r  
K u m a r a k u la s in g h e  d ie d  o n  1 7 th  D e c e m b e r  195S b u t  e v en  a t  th a t  s ta g e  
th e  tr a n s a c t io n  h a d  still n o t  been  a b a n d o n e d . T h is  w ou ld  a p p e a r  f r o m  
th e  f a c t  th a t  as la te  as 12th  D e c e m b e r  19 5 8 , f iv e  d a 3-s b e fo ro  M r. B a r r  
K u m a r a k u la s in g h e ’s d e a th , th o  d e fe n d a n t  w ro te  th e  le tte r  P 1 9  t o  h is  
p r o c t o r s  re q u e stin g  th em  to  a llo w  M r. B a r r  K u m a ra k u la s in g h e  to  r e m o v e  
th e  p la n s  o f  th e  e sta te  fo r  re fe re n ce  a n d  re tu rn . M o re o v e r  th o p la in t i f f  
s ta te s  th a t  a t  n o  stage  d id  h e c o m e  t o  k n o w  th a t  th e  p r o p e r ty  w a s n o t  
g o in g  t o  b e  s o ld  a n d  th a t  th o  sa le  w a s  s t o p p e d  beca u se  o f  th o  d e a th  o f  
M r. B a r r  K u m a ra k u la s in g h e .

T h e r e a fte r  th e m a tter  to o k  a  n e w  tu rn  w h en  M r. A d v o c a te  Y a ta w a r a  
a p p e a r e d  o n  th e  scen e . M r. Y a ta w a r a  w a s  a  r e la t iv e  o f  th e  d e fe n d a n t , 
a n d  t h o  p la in t if f  a n d  M r. Y a ta w a r a  a lo n g  w ith  th e  p la in t iff ’s p r o c t o r  
in te r v ie w e d  th e  d e fe n d a n t, w h o  a c c o r d in g  to  th o  p la in t iff  s ta te d  o n  t h a t  
o c c a s io n  th a t  severa l p e o p le  w e re  c la im in g  m u c h  m o re  th a n  th e  m o n e y  
h e  h a d  r e c e iv e d  a n d  th a t  he p r o p o s e d  t o  ta k e  th e  m a tter  t o  c o u r t  a n d  
file  a n  in te rp le a d e r  a c t io n . T h is  a c t io n  w a s . n o t  in  fa c t  filed . T h e  
le t te r  P 1 3  w as th en  sen t b y  th e  p la in t i f f ’s p r o c t o r  t o  th e  d e fen d a n t s t a t in g  
th a t  th e  p la in t if f  h a d  in te rv ie w e d  h im  a lo n g  w ith  cou n se l a n d  th a t  o n  
th a t  o c c a s io n  th e  d e fe n d a n t h a d  a d m it t e d  th a t  th ere w as a  su m  o f  
R s .  3 5 ,0 0 0  b e lo n g in g  to  th e p la in t if f  w h ic h  h a d  been  d e p o s ite d  w ith  t h e  
d e fe n d a n t  b y  M r. B a rr  K u m a ra k u la s in g h e  o n  a c c o u n t  o f  th e  p u rch a se  o f  
M a ld e n iy a  esta te . I t  w as a lle g e d  in  th is  le t te r  th a t  th e  d e fe n d a n t  h a d  
s t a t e d  t o  cou n se l th a t  he p r o p o s e d  to  file  a n  in terp lea d er  a c t io n . T h is  
le t te r  d a te d  9 th  F e b ru a ry  1959  as w e ll a s  le t te r  P 1 7  d a te d  2Gth M a r ch  
1959 d r a w in g  a tte n tio n  to  it  a n d  d e m a n d in g  th e  sum  o f  R s . 3 5 ,0 0 0 , 
r e m a in e d  u n a n sw ered  b y  th e d e fe n d a n t .

T h e  d e fe n d a n t ’s p o s it io n  in  e v id e n c e  w a s a d en ia l th a t  th e  p la in t i f f  
h a d  e v e r  m o t  h im  or  te le p h o n e d  h im  a b o u t  th is  tra n sa ction  till M r. B a r r  
K u tn a r a k u h s in g h c ’s d ea th  a n d  is  th e r e fo re  a  c o m p le te  c o n t r a d ic t io n  o f  
a n y  e v id e n c e  b y  th e  p la in t iff  w h e r e b y  h e  seek s to  estab lish  a n  o r a l  
a g r e e m e n t  b y  th e  d e fe n d a n t t o  p a y  h im  th is  m o n e y .

T h o  d e fe n d a n t s ta ted  t i n t  h is  d e a lin g s  w ere w ith  M r. B a r r  
K u m a ra k u la s in g h e  a n d  th a t M r. B a r r  K u m a ra k u la s in g h e  w as p r o p o s in g  
to  se ll th e  e sta te  in  b lo ck s  to  v a r io u s  p e o p le  a n d  in  th a t  c o n n e c t io n  h a d  
m a d e  a n  a p p lica t io n  to  th e F r a g m e n ta t io n  B o a rd . T h e  F r a g m e n ta t io n  
B o a r d  g a v e  th e  requ isite  p erm iss ion  in  A u g u s t  195S an d  in c o n s e q u e n c e  
o f  th is  d e la y  arising  fro m  th e  F r a g m e n ta t io n  A c t  th e  d e fe n d a n t w a n te d  
fu r th e r  t im e  a n d  w as g ra n te d  fu r th e r  tim e . N o b o d y  o th e r  th a n  th e  
p la in t if f  sa w  th e  d e fen d a n t in  c o n n e c t io n  w ith  th is  tran sa ction  b u t  a f t e r  
the d e a th  o f  M r. B a rr  K u m a ra k u la s in g h e  v a r io u s  p eop le  ca m e  to  th e  
d e fe n d a n t  s ta tin g  th a t  th e y  h a d  a d v a n c e d  m on ey s to  M r. B a r r  
K u m a ra k u la s in g h e . T h e  d e fe n d a n t  re fu se d  t o  g iv e  th em  th e  m o n e y  
th e y  c la im e d  o n  the basis th a t th e  m o n e y  lie  h ad  sh ou ld  g o  to  th e  e s ta te  
o f  M r. B a rr  K u m a ra k u la s in gh e . T h e  d e fe n d a n t  w as su ed  b y  v a r io u s  
p e o p le  in c lu d in g  on e S ta n le y  F e r n a n d o  fo r  R s . 47 ,500 , on e J a y a w a r d c n c
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an d  a B u d d h is t  p r ie s t . T h e  d e fen d a n t a d m it te d  t h a t  M r. Y a ta w a ra  
ca m e  to  s e c  h im  b u t  sa id  th a t ho to ld  M r. Y a ta w a r a  th a t  lie  h a d  
n o  m o n e y  b e lo n g in g  t o  th e  p la in tiff, th a t  th e  m o n e y  w a s M r. B a rr  
K u n ia ra k u la s in g h e ’s  a n d  th a t  w h a tev er  m o n e y s  w e re  ly in g  w ith  h im  
w ere d u e  t o  M r. B a r r  K n m a ra k u la s in g h c . T h e  f ir s t  t im e  h e saw  th e  
p la in t iff  w a s a f t e r  M r . B a r r  K u m a ra k u la s in g h c ’ s d e a th  a n d  a t  n o  tim e 
p r io r  to  M r. B a r r  K u m a ra k u la s in g h e ’s d ea th  d id  h e  h a v e  a n y  in d ica t io n  
th a t a n y b o d y  e lse  h a d  a n y th in g  to  d o  w ith  th is  m a tte r .

B e  a d m it te d  t h a t  h e  d id  n o t  re p i} ' to  the le t te r  o f  d e m a n d  a n d  sta ted  
th a t  h e  fe lt  i t  w a s  n o t  n ecessa ry  as it  w as so  lo n g  a f t e r  M r. Y a ta w a ra  
h ad  seen  h im . H e  d e n ie d  h a v in g  rece iv ed  le t te r  P 1 3  o f  9t.h F e b ru a ry  
1959, th a t  is  th e  f ir s t  le t te r  b y  th e  p la in t if f ’s p r o c t o r  t o  th e  d e fe n d a n t 
m a k in g  a lle g a t io n s  th a t  th e  d e fen d a n t had  s ta te d  lie  m e a n t  to  file an 
in terp lea d er  a c t io n .

I  sh all n o w  p r o c e e d  to  a n  an alysis o f  th e  e v id e n c e  a d d u c e d  b y  th e  
p la in t iff  w ith  a  v ie w  t o  ex a m in in g  w h eth er  a n y  r e a so n  ex ists  fo r  
in te r fe re n ce  w ith  th e  lea rn ed  J u d g e ’s f in d in g  t h a t  th e re  w as n o  
c o n tr a c t  b e tw e e n  th e  p la in t if f  a n d  th e d e fe n d a n t r e la t in g  to  th e  retu rn  
o f  th is  su m  o f  R s .  3 5 ,0 0 0 .

A n  e x a m in a t io n  o f  th e  e v id e n ce  ad d u ced  b y  th e  p la in t i f f  o n  th e  qu estion  
o f  a n  a g re e m e n t b e tw e e n  th e d efen d an t a n d  h im s e l f  re v e a ls  th a t  it  
con s ists  o f  th r e e  g r o u p s — ora l ev id en ce , documentary e v id e n c e  a n d  th e 
p re su m p tio n s  a r is in g  f r o m  th e  d e fe n d a n t ’s fa ilu re  t o  r e p ly  to  certa in  
letters.

T h e  o ra l t e s t im o n y  con s ists  o f  th e  e v id e n ce  o f .  th e  p la in t if f  h im se lf 
and h is p r o c t o r  M r . R a ja ra tn a ra . T h e  d o c u m e n t a r y  e v id e n c e  consists 
o f  th e le tte rs  r e fe r r e d  t o ,  so m e  o f  them  be in g  w r it in g s  o f  th e  la te  M r. B a rr  
K n m a r a k u la s in g h c . T h e  a d m issib ility  o f  th e  la t te r  g r o u p  o f  d o cu m e n ts  
was ch a lle n g e d  a t  th e  tr ia l on  b eh a lf o f  th e  d e fe n d a n t , b u t  th e  learned  
J u d g e  a d m it te d  th e s e  d o cu m e n ts  as con ta in in g  d e c la r a t io n s  ag a in st the 
in terest o f  th e  d e c e a s e d  m a k er. A lth ou g h  th e re  a r c  p o r t io n s  o f  these 
d o cu m e n ts  w h ic h  a r c  n o t  d eclara tion s  a g a in st in te re s t , s till it  seem s to 
m e th a t  b y  a n d  la r g e  th ese  d ocu m en ts  w ere  c o r r e c t ly ' a d m itte d , fo r  
u n q u e s t io n a b ly  t h e y  d o  co n ta in  d eclara tion s  a g a in s t  th e  in te re s t  o f  th e  
m ak er. I  sh a ll th e r e fo r e , p ro ce e d  to  e x a m in e  th e  q u e s t io n s  arising, 
o n  th e  a s s u m p t io n  th a t  th e  d ocu m en ts  are a d m is s ib le , w ith o u t  en terin g  
u p on  a  d e ta ile d  in q u ir y  as to  w h eth er each  se p a ra te  s t a t e m e n t  con ta in ed  
th ere in  c o n s t it u t e d  a  d e c la ra t io n  against in terest . T h e  th ird  class o f  
e v id e n ce  re lie d  o n ,  th e  p resu m p tion s  arising  fr o m  th e  d e fe n d a n t ’s fa iluro  
to  r e p ly  to  le t te r s  o f  th e  p la in t if f  an d  his p r o c to r , r e la te d  t o  th e  d o cu m e n ts  
P 12 , P 1 3  a n d  P 1 4 . I  sh a ll ex am in e  each  o f  th e se  g r o u p s  o f  e v id e n ce  
in tu rn . .

T h e  p la in t if f ’ s o r a l  te s t im o n y  reveals th e  fo l lo w in g  con v e rsa tio n s  
a n d  m o e t in g s  b e t w e e n  th e  p la in tiff an d  th e  d e fe n d a n t  reg a rd in g  th is  
tra n sa ct io n  u p  t o  a n d  in c lu d in g  th e in te rv ie w  w h ic h  M r. Y a ta w a ra
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a t t e n d e d :  (a) in  c r o s s -e x a m in a t io n 't h e  p la in tiff  s ta tes  t h a t  h e  m a d e  
en q u iries  im m e d ia te ly  a ft e r  c o m in g  t o  k n o w  o f  th is  m a t t e r  a n d  th e  
d e fe n d a n t to ld  h im  th a t  h e  p r o p o s e d  t o  sell the e s ta te . H e  t o ld  h im  
o v e r  th e  te le p h o n e  th a t  h e  w o u ld  eell the e s ta te  t o  M r. B a r r  
K u m a ra k u la s in gh e . T h e  p la in t i f f  s ta te s  th a t  he m a d e  th is  in q u ir y  fr o m  
th o  d e fe n d a n t b eca u se  h e  w a n te d  to  m a k e  sure o f  th e  t r a n s a c t io n  a n d  
th en  th e  p la in tiff  t o ld  h im  th a t  R s .  3 5 ,000  h ad  been  d e p o s it e d  w ith  
M r. B a rr  K u m a ra k u la s in g h e .

T h e  p la in tiff ’s p o s it io n  is t h a t  th e re a fte r  h e used to  r in g  t h o  d e fe n d a n t  
v e ry  o fte n  a n d  th e  la t te r  c o n fir m e d  th e  fa c t  th a t  th o  sa le  w a s g o in g  
th rou g h .

(£>) T h e  p la in t if f  sa y s  th a t  h e  h a n d e d  o v e r  th e  o r ig in a l o f  P 7  d a te d  

8 th  S e p te m b e r  195S t o  th e  d e fe n d a n t  a n d  th at th e  la t te r  d id  n o t  g iv e  it  

b a ck . T h e  d e fe n d a n t  t o ld  h im  o n  th a t  o cca s ion  th a t  th e  p e r m is s io n  o f  

th e  F ra g m e n ta t io n  B o a r d  h a d  b e e n  o b ta in e d  a n d  h e sa id  t h a t  n o w  th a t  

th is  perm ission  h a d  b e e n  o b t a in e d  h e  sh o u ld  n o t  w o r r y  a b o u t  it .  T h o  

p la in t iff  th o u g h t h e  h a d  b e t te r  “  h a n g  o n  ”  as h e  w o u ld  b e  b e n e fite d  

i f  th e  tra n sa ctio n  w e iit  th r o u g h . I n  rega rd  to  th is  m e e t in g  w h e n  h e  

to o k  P 7  to  h im  h e  r e p e a ts  a t  a n o th e r  p o in t  in  h is  e v id e n c e  th a t  th e  

d e fe n d a n t sta ted  th a t  h e h a d  o b t a in e d  perm ission  fr o m  th e  F r a g m e n ta t io n  

B o a rd  a n d  th a t  th e  p la in t i f f  sh o u ld  n o t  w o rry  a b o u t  it . (c )  T h e  p la in t if f  

sa ys th a t  h e to o k  th e  o r ig in a l  o f  P 9  t o  th e  d e fe n d a n t w h o  s a id  th a t  th e  

m a tte r  w o u ld  g o  th r o u g h  a n d  th e  p la in t if f  sa id  i t  w a s  a ll  r ig h t . I n  

re g a rd  to  th e c o n v e r s a t io n  w h e n  h o t o o k  th e  le tter  P 9  th e  p la in t i f f  r e p e a ts  

in  cro ss -e x a m in a tio n  th a t  th e  d e fe n d a n t  to ld  h im  t o  h o ld  o n  a n d  th a t  

h e  h a d  n o  a lte rn a tiv e  b u t  t o  h o ld  o n . T h o  p la in t if f  s ta te s  a t  a n o th e r  

p o in t  in  h is e v id e n ce  t h a t  th e  d e fe n d a n t  to ld  h im  th a t  th e  s ta te m e n t  in  

th o le tte r  w as c o r r e c t . (d) A f t e r  th e  le tte r  P 12  h a d  b e e n  s e n t  b y  th o  

p la in t iff  t o  th e  d e fe n d a n t  th e re  w a s th e  in terv iew  a t t e n d e d  b y  th o  

p la in t iff ’s p r o c t o r  a n d  M r. A d v o c a t e  Y a ta w a ra , a t  w h ich  th e  d e fe n d a n t  

sa id  th a t it  w as tru e  th a t  h e  h a d  ta k e n  R s . 95 ,000  in  a ll a n d  th a t  h o 

p ro p o se d  to  file a n  in te r p le a d e r  a c t io n  as severa l p e o p le  w e re  c la im in g  

m u ch  m ore.

T h e  co n v e rsa t io n  b e tw e e n  th e  p r o c t o r ,  M r. Y ata w a ra  a n d  th e  d e fe n d a n t  
w as sp ok en  to  b y  th e  p r o c t o r  M r. R a ja ra tn a m  w h o  sa id  th a t  th e  d e fe n d a n t  
a d m itted  th a t R s .  3 5 ,0 0 0  o u t  o f  th e  R s . 95 ,000  w h ich  h e  h a d  g o t  
from  M r. B a rr  K u m a r a k u la s in g h e  b e lo n g e d  to  th e  p la in t i f f  a n d  th a t  as 
sev era l p eop le  w ere  c la im in g  th e  m o n e y  there w as to  b e  a n  in te r p le a d e r  
a c t io n . I

I  m a y  here o b s e rv e  th a t  I  w ill fo r  th e  p u rp ose  o f  e x a m in in g  th is  e v id e n ce  
p roceed  on  th e  f o o t in g  o f  th e  le a rn e d  D is tr ic t  J u d g e ’s a c c e p t a n c e  o f  th o  
o v id e n cc  o f  th e  p la in t if f  in  p re fe re n ce  to  th a t o f  th e  d e fe n d a n t ,  a n d  a c c e p t  
the to ta lity  o f  th e  p la in t i f f ’s e v id e n c e  as truo.
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N o  s in g le  item  in  th is  e v id e n ce  revea ls  an  u n d e rs ta n d in g  th a t  th e  
d e fe n d a n t  w as to  h o ld  th e m o n e y  he w as p a id  at- th e  d isp osa l o f  th e  
p la in t if f  o r  a n y  a g re e m e n t h y  h im  in  O cto b e r  1953 o r  th e re a b o u ts  to  
re tu rn  i t  t o  th e  p la in tiff . O n th e  co n tra ry  it  is e x p re s s  e v id e n ce  th a t  
fa r  fro m  a g re e in g  to  re tu rn  th e  m o n e y  th e  d e fe n d a n t  w a s  h o ld in g  o u t  to  
th e  p la in t iff  th a t th e  tran sa ction  w as s till g o in g  th r o u g h , a p o s it io n  
w h ich , w h e th e r  r e lu c ta n t ly  o r  o th erw ise , th e  p la in t if f  w a s p re p a re d  to  
a c c e p t .

W h a t  is m o re , th e  v e r y  fa c t  th a t the d e fe n d a n t  s p o k e  o f  an  in terp lea d er  
a c t io n  is a n  in d ic a t io n  o f  his u n w illin gn ess to  re tu rn  th e  m o n e y , f o r  an  
in te rp le a d e r  a c t io n  w o u ld  be m eaningless in th e  c o n t e x t  o f  an  a g reem en t 
to  re tu rn  th e  m o n e y  to  th e  p la in tiff. T h is  v e r y  e v id e n c e  th e n  aga in  
run s c o u n te r  to  th e  ease o f  th e p la in t iff  th a t  th ere  w as a n y  such  
a g re e m e n t.

W e  th u s  see  th a t  a n y  p oss ib ility  th e re  m ig h t b e  to  in fe r  fr o m  th e 
d o c u m e n t a r y  e v id e n c e  th a t  there w as su ch  an  u n d e r ta k in g  o r  ag reem en t 
is n o t  o n ly  n e g a t iv e d  b y  the sp ecific  o ra l e v id e n c e  o f  th e  p la in t if f  h im s e lf  
th a t  th e d e fe n d a n t  (as w ell as the p la in t iff )  w as e x p e c t in g  th e  tra n sa ction  
t o  g o  th ro n g !), b u t  is  a lso  q u ite  in co n s is te n t  w ith  th e  v e rs io n  o f  a  d e c la re d  
in te n tio n  o n  th e  p a r t  o f  th e  d e fe n d a n t to  file  an  in te rp le a d e r  a c t io n .

I  pass n o w  to  a  co n s id e ra tio n  o f  th e  d o c u m e n t a r y  e v id e n c e  in th e  lig h t 
o f  th ese  o b s e rv a t io n s .

T h e  fo llo w in g  a re  th e  item s o f  d o c u m e n ta r y  e v id e n c e  re le v a n t  to  th is 
m a t t e r :

(<z) PC— th e  r e ce ip t  d a te d  24 th  N o v e m b e r  1957 fr o m  th e  d e fe n d a n t 
t o  M r. B a r r  K u m a rn k u la s in g h e  f o r  R s . 4 7 ,5 0 0 .

(b) P 7 — th e  le tte r  d a te d  Sth  S e p te m b e r  195S b y  M r. B a rr
K u m a r a k u la s in g h c  to  th e d e fe n d a n t  s ta t in g  th a t  th e  su m  o f  
R s . 3 5 ,0 0 0  is p a r t  o f  th e a d v a n c e  d e p o s ite d  w ith  M r. B a rr  
K u m a ra k u la s in g h c  b y  th e p la in t if f  a n d  th a t  th is  a m o u n t  is  to  
b e  h e ld  b y  th e  d e fe n d a n t a t th e  d is p o sa l o f  th e  p la in tiff .

(c) P S , P 9  a n d  P 1 0 — the g ro u p  o f  le tte rs  o f  2 5 th  O c t o b e r  1958 o f
w h ich  P S  co n ta in s  re feren ce  to  a  p ro m is e  b y  th e  d e fe n d a n t  to  
p a y  h im  (th e  p la in tiff)  th is  a m o u n t  a n d  P 1 0  re fe rs  a g a in  to  
h is  h a v in g  t o ld  th e p la in tiff  th a t  h e  w o u ld  p a y  i t  t o  th e  p la in t if f  
i f  in s tru c te d  to  d o  so , a n d  a lso  s ta t in g  th a t  th e  d e fe n d a n t  h a d  
been  d ir e c te d  t o  p a y  it  t o  th e p la in tiff .

(y ) P 1 2  o f  2 6 th  D e ce m b e r  195S b y  th e  p la in t if f  t o  th e  d e fe n d a n t  
a lle g in g  th a t  o n  th e  o c ca s io n  o f  h is  r e c e iv in g  th e  le tte r  o f  25th 
O c t o b e r  195S h e h ad  ag reed  t o  p a y  th e  su m  o f  R s . 3 5 ,0 0 0  b y  
in sta lm en ts .

(e) P 1 3 — a le t te r  fro m  p la in t if f ’s p r o c t o r  t o  th e  d e fe n d a n t  d a te d  
9 th  F e b r u a r y  1959 s ta t in g  th a t  th e  d e fe n d a n t  h a d  a d m itte d  
t h a t  th e re  w as a sum  o f  R s . 3 5 ,0 0 0  b e lo n g in g  t o  th e  p la in t iff  
w h ich  w a s  d e p o s ite d  w ith  h im  b y  M r. B a rr  K u m a ra k u la s in g h e .
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( / )  P 1 4 — p r o c t o r ’s r e m in d e r  o f  2 6 th  M arch  1959  in  r e s p e c t  o f  le t t e r  • 
P 1 3 .

T h e  c o n f l ic t  b e tw e e n  th is  d o c u m e n ta r y  e v id e n ce  a n d  th e  o r a l e v id e n c e  
w ill b y  n o w  h a v e  b e c o m e  a p p a r e n t . T h e  s ta te m e n ts  in  th e  le t te r  t h a t  

. t h e  d e fe n d a n t  h a d  p r o m is e d  t o  p a y  th is  su m  t o  th e  p la in t if f  ill a c c o r d  
w ith  th e  o r a l e v id e n ce  th a t  w h en  th e le t te r  P 7  o f  S e p te m b e r  195S w a s  
ta k e n  t o  th e  d e fe n d a n t , h e s ta te d  th a t  th e  p erm iss ion  o f  th e  F r a g m e n ta t io n  
B o a rd  h a d  b e e n  o b ta in e d  a n d  th a t  th e  p la in t if f  sh o u ld  n o t  n o w  w o r r y  
a b o u t  it ,  a n d  th a t  w h e n  th e  le t te r  P 9  w a s h a n d e d  o v e r  h e sa id  th a t  t h e  
m a tte r  w o u ld  g o  th r o u g h  a n d  re q u e ste d  h im  t o  h o ld  o n . T h e  p la in t i f f  
h a v in g  h a d  a n  o p p o r t u n it y  o f  g iv in g  sp e c ific  o ra l e v id e n c e  o f  su ch  a . 
p ro m ise  h a s  n o t  o n ly  fa i le d  t o  d o  so  b u t  h as g iv e n  a n  a c c o u n t  w h ic h , 
c o n flic ts  w ith  su ch  a  v e rs io n .

N o  d o u b t  w h ere  a  p la in t if f  h a s  erred  in h is  e v id e n c e  o r  h a s  fa i le d  t o  
g iv e  a  c o r r e c t  v e rs io n  f o r  so m e  rea son  o r  o th e r , w h e re  th e  d o c u m e n t a r y  
e v id e n ce  c le a r ly  esta b lish es  th e  tru e  p o s it io n  a n d  c a n  u n h e s ita t in g ly  b e  
a c te d  u p o n , o n e  m a y  in  a n  a p p ro p r ia te  case, h o ld  o h  th e  ba sis  o f  th e -  
d o c u m e n ta r y  e v id e n ce  d e s p ite  th e  fa ilu re  o f  th e  p la in t if f  t o  sp e a k  t o  h is  
v ers ion  o f  m a tte rs  c o r r e c t ly . B u t  w h ere  th e  p la in t i f f ’s o r a l  e v id e n c e  
co n flic ts  w ith  h is  o w n  ca se  a n d  w ith  h is d o c u m e n ts  i t  c e r ta in ly  b e c o m e s  
d ifficu lt  f o r  th e  c o u r t  t o  a c t  u p o n  th e  d o c u m e n ts  to  th e  e x c lu s io n  
o f  th e o r a l te s t im o n y .

F u rth e rm o re  w h en  th e  d o c u m e n ts  th e m se lv e s  a re  fa r  fr o m  c le a r  a n d  
d o  n o t  p re c ise ly  s ta te  w h e n  a n d  to  w h o m  th e  p r o m is e  w as m a d e  th e  
p o s it io n  b e co m e s  a ll th e  m o r e  d ifficu lt . I t  w ill b e  n o te d  th a t  P 1 0  a n d  
P 1 2  d o  n o t  sa y  t o  w h o m  th e  p ro m ise  w as m a d e  a n d  fu rth e rm o re  P 1 0  
co n ta in s  h e a rsa y  u p o n  h e a rsa y  in  th a t  th e  s ta te m e n t  o f  th e  d e c e a s e d  
p e rso n  a p p a r e n t ly  re p o rts  a v e rs io n  g iv e n  to  h im  b y  th e  p la in t if f  o f  a 
c o n v e rs a t io n  w h ich  th e  d e fe n d a n t  h ad  w ith  th e  p la in t iff . T h e  p la in t i f f  
h im s e lf  h a v in g  h a d  th e  o p p o r tu n ity  o f  s ta t in g  w h a t th is  c o n v e r s a t io n  
w as w h e n  he g a v e  h is o ra l e v id e n ce  h a s fa ile d  to  d o  so  a n d  P 1 0  is  th u s  a  
m ost u n ce rta in  g u id e . T h e  p la in t if f  is a lso  m e t  b y  th e  te llin g  c ir c u m s ta n c e  
th a t a lth o u g h  P 7  c o n ta in e d  a t  its  foot- a  su g g ested  a g re e m e n t f o r  s ig n a tu re  
b y  th e  d e fe n d a n t, th e  d e fe n d a n t  d id  n o t  sign  it  th u s  in d ica t in g  tiia t a t  
th a t s ta g e  a t  a n y  ra te  h e w as n o t  des irou s o f  e n te r in g  in to  a b in d in g  a g r e e ­
m en t, w h a te v e r  h is  v ie w s  m a y  h a v e  b e e n  reg a rd in g  th e  p a r t y  t o  w h o m  
th e  m o n e y  sh o u ld  be  p a id .

W c  are  le ft  fin a lly  w ith  th e  p re su m p tiv e  e v id e n ce  re su lt in g  fr o m  th e - 
fa ilu re  t o  r e p ly  to  P 1 2 , P 1 3  a n d  P 1 4 . O f  th ese  th re e  le tte rs  P I 2  a lo n e  
asserts a n  a g re e m e n t to  p a y , f o r  P 13  sp eak s o n ly  o f  a n  a d m iss io n  th a t  
th e  m o n e y  b e lo n g e d  t o  th e  p la in t if f  a n d  P 1 4  is b u t  a re m in d e r  in  r e s p e c t  
o f  P 1 3 . T h e  defendan t- h as d e n ie d  r e ce ip t  o f  P 1 2  a n d  it  is to  b e  o b s e r v e d  
th a t th e  reg is te red  p o s ta l a r t ic le  r e ce ip t  P 1 2 A  w h ich  has b e e n  p r o d u c e d  
is n o t a d o c u m e n t  p r o v in g  r e ce ip t  b y  th e  r e c ip ie n t  b u t  o n ly  p r o v in g  receip t- 
b y  th e  p o s t  o ffice  o f  a  d o c u m e n t  a d d ressed  to  th e d e fe n d a n t . I t  is t h e r e ­
fo re  n o t  th e  b est p oss ib le  e v id e n c e  o f  r e ce ip t  b y  th e  d e fe n d a n t  w h ich  th e
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p la in tifF  co u ld  h ave a d d u c e d . H o w e v e r ,  assu m ing  th a t th is  d o c u m e n t  
w as re ce iv e d , on e w ou ld  c e r t a in ly  e x p e c t  a rep ly  fro m  th e  d e fe n d a n t  
d e n y in g  th e  a llega tion  th e re in  ih a t  lie  h a d  agreed  to  p a y  th is  su m  b y  
in s ta lm e n ts  so th a t  p resu m in g  r e c e ip t ,  i t  lead s to  th e  in feren ce  t h a t  th e  
fa c t s  i t  sta tes a rc  p re su m a b ly  tru e . T h a t  is h ow ev er  o n ly  a p r e s u m p t io n  
a n d  th e  d efen d an t has o n  o a th  d e n ie d  th ese  fa c ts  w hile  th e p la in t ifF h a v in g  
h a d  a n  o p p o r tu n ity  to  sp ea k  t o  th e se  fa c t s  h as g iv e n  a v ers ion  w h ic h  d o e s  
n o t  a c c o r d  th erew ith . W e  fin d  it d if f ic u lt  th ere fore  to  a c c e p t  th e  d e f e n d ­
a n t ’s su bm ission  th at fa ilu re  t o  r e p ly  to  P I 2 estab lishes an  a g r e e m e n t  
b y  th e  d e fen d a n t to  p a y  th is  su m . I t  m a y  a lso  be o b se rv e d  t h a t  e v e n  
th°- ca se  o f  Colombo Electric Tramways <t- Co. v. Pereira1 w hich  w a s  h e a v i ly  
re lied  on  by* the p la in tiff  d o c s  n o t  g o  th e  len gth  o f  saying  th a t  fa i lu r e  t o  
r e p ly  t o  a  business le tte r  p r o v e s  th e  tru th  o f  th e  con ten ts  o f  th e  le t t e r  
b u t  o n ly  th a t  it  a m o u n ts  almost t o  a n  a d m ission . T h us, a lth o u g h  th e  
fa i lu r e  to  rep ly  to  th is le t te r  is a  c ir c u m s ta n ce  w h ich  m a y  be u rg e d  a g a in s t  
th e  d e fe n d a n t, it ca n n o t  b y  i t s e l f  p r o v e  th e  p la in tiff 's  case.

O f  th e  d o cu m e n t P 13  I  h a v e  a lr e a d y  o b s e rv e d  th a t  it  d o cs  n o t  c o n t a in  
a  s ta te m e n t  th a t the d e fe n d a n t  h a d  p ro m ise d , b u t  o n ly  th a t  h e  h a d  
a d m it te d  th is  sum  to  b e lo n g  t o  th e  p la in tiff . I t  w as c o n s is te n t ly  th e  
d e fe n d a n t ’ s p os ition  th a t  h e  w a s  n o t  c la im in g  th e  m o n e y  to  b e  h is  o w n  
a n d  th e  m ere ad m ission  th a t  i t  b e lo n g e d  to  th e  p la in tiff  d o c s  n o t  c a r r y  
th e  p la in t if f ’s case m u ch  fu r t h e r  e v e n  i f  a n  a d verse  in feren ce  is  d r a w n  
fr o m  th e  fa ilu re  to  reply ' t o  P I 3. T h is  is  a fa r  cry  from  th e  c o n c lu d e d  
c o n t r a c t  w h ich  th e  p la in t if f  m u s t  p r o v e  in  ord er  to  ob ta in  re lie f.

T h e  b u rd en  la y  u p o n  th e  p la in t i f f  o f  estab lish in g  th e c o n t r a c t  o n  th e  
b a s is  o f  w hich  he so u g h t re lie f , a n d  w o  a rc  a fra id  th e C o u rt  is  q u it e  
u n a b le  in  th e  presen t ca se  t o  p u z z le  o u t  a  co n tra ct  fro m  t-ho b i t s  a n d  
p ie c e s  o f  e v id en ce  p la ce d  b e fo r e  it , m o r e  esp ecia lly  w hen  th e  p la in t i f f  
h im s e lf  h as fa iled  in  h is  e v id e n c e  t o  assist th e  C ou rt in  re g a rd  t o  th is  
c e n tr a l q u estion .

F o r  th ese  reasons w e c o n c lu d e  th a t  th e  p la in t if f  has fa iled  t o  e s ta b lis h  
th a t  e ith e r  a t the tim e  th e  m o n e y  w a s p a id  o r  in  O cto b e r  1 9 5 8  th e  
d e fe n d a n t  u n d ertook  to  r e p a y  th is  m o n e y .

M u ch  as th is C ou rt w o u ld  b e  a n x io u s  to  h e lp  th e  p la in t iff  t o  r e c o v e r  
th e  m o n e y  w h ich  h e h as e x p e n d e d  o n  th is  fru itless v en tu re , th e r e  se e m s 
n o  ba sis  o f  law  o r  fa c t  o n  w h ich  h e  ca n  b e  a w a rd ed  ju d g m e n t  a g a in s t  
th e  d e fe n d a n t  u p o n  th e  ca se  w h ich  h e  has presen ted  ; an d  m u c h  t o  o u r  
r e g r e t  w e  find  ou rse lves  u n a b le  to  a ss is t  h im  in its r e c o v e r y .  T h is  
o b s e r v a t io n  d oes n o t  h o w e v e r  a m o u n t  in  a n y  w a y  to  a  c o n d o n a t io n  o f  
th e  c o n d u c t  o f  the d e fe n d a n t  w h o se  fa ilu re  to  p a y  ba ck  th is m on ey ' e ith e r  
t o  th e  esta te  o f  M r. B a rr  K u m a r a k u la s in g h e  o r  t o  th e p la in tiff , o r ,  i f  h e  
w e re  in  d o u b t , to  file an  in te rp le a d e r  a c t io n , is c o n d u c t  w e s tro n g ly  d e p lo r e .  
T h is  C o u rt  ca n n o t h o w e v e r  g iv e  e f fe c t  to  its  sym p ath y7 fo r  th e  p la in t i f f  
a n d  it s  d isp leasu re w ith  th e  d e fe n d a n t  a t  th e  exp en se  o f  s o  w id e  a 
d e p a r tu r e  from  lega l p r in c ip le .

1 (J923) 25 N. L. Ii. J93.
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I n  th e  re su lt  w o c o n c lu d e  th a t  th e  ju d g m e n t  a n d  d e cre o  o f  th e  le a rn e d  
D is t r ic t  J u d g e  sh o u ld  b e  s e t  a s id e  a n d  th a t  th e  p la in t if f 's  ca so  m u s t  fa i l .  
T h e  p la in t if f ’s  a c t io n  is  a c c o r d in g ly  d ism issed . T h e re  w ill b e  n o  o r d e r  
f o r  c o s ts  in  fa v o u r  o f  th e  d e fe n d a n t c ith e r  in  th is  C o u r t  o r  in  th e  C o u r t  
b e lo w .

de Kbetser, J .— I agree.

Judgment set aside.


