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I960 Present: T. S. Fernando, J.

T H E  TIMES OF C EY LO N LTD., Appellant, and T H E  N ID A H A S
K ARM IK A SA H A V EL A N D A  SEVAKA V U R T H IY A  SAM ITIYA,

Respondent

S. C. 6— Labour Tribunal Case 155 of 1959

In  the matter of an appeal under Section 31 D (2) of the Industrial Disputes
Act, No. 43 of 1950

Industrial Disputes Act No. 43 of 1950, as amended by Act No. 62 of 1957—“ Work­
man ”—Distinction between workman and independent contractor—Section 
47.

The definition of “ workman ” in section 47 of the Industrial Disputes Act 
does not cover an independent contractor.

Z was a delivery peon who was under contract with a newspaper company 
to deliver copies of that company’s newspapers to certain subscribers in Colombo 
who had paid subscriptions to the compan\f for the newspapers (including the 
delivery thereof). The contract imposed on Z the terms to be found in the 
following clauses:—

“ (1) You Will be paid a commission of -/02£ cents for every copy delivered.
(2) Failure to deliver a paper will result in your having to pay the value of the 

paper.

1 (1947) 48 N . L . R . 337. (1948) 50 N. L. R. 221.
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(3) In  case you are unable to call for your papers this offioe must be notified 
or a substitute sent.

(4) You will be held responsible for all delivery errors.
(5) You will collect your papers at the times stipulated by the Circulation 

Manager.
(6) Your Commission will be paid once a month.
(7) Failure to call for copies for distribution, without due notice, or non­

delivery of copies taken will result in the termination of your contract.”

Held, that, as the true relationship between Z and the company was one 
approximating that between a hirer and an independent contractor, Z was not 
a workman within the meaning of the Industrial Disputes Act.

^ ^ P P E A L  under section 31 o f the Industrial D isp u tes A ct, N o. 43 o f  
1950.

H. V. Perera, Q.C., w ith  L. E. J. Fernando, for th e  appellant.

S. P. A marasingham, w ith F, X . J . Rasanayagam, for th e applicant- 
respondent.

Cur. adv. vult.

August 31, 1960. T . S . F ernando, J  —

The sole question th a t arises on this appeal is  w hether a  person who 
has been described in the proceedings as a  delivery peon who was under 
contract w ith  a  newspaper company to  deliver copies o f  th a t com pany’s 
newspapers to  certain subscribers in  Colombo w ho had paid  subscriptions 
to  the com pany for th e  newspapers (including delivery  thereof) is a 
workman w ith in  th e  meaning o f  th e Industrial D isputes A ct, N o. 43 
o f  1950. T he determ ination o f  th is seem ingly sim ple question has caused 
me a great deal o f  an xiety  and th e on ly  consolation I  can seek in  the  
situation in  w hich I  have found m yse lf is th e  discovery th a t in  th e past 
judges who have had to  decide whether a person is a workman or em ­
ployee or servant as defined in various sta tu tes as d istinguished from an 
independent contractor have experienced difficulty and sim ilar anxiety .

The question before m e arises in  th e follow ing circum stances. The 
Industrial D isputes (Amendment) A ct, N o . 62 o f  1957, provides for the  
establishm ent, for th e purposes o f the Industria l D isp u tes A ct, N o. 43 
o f  1950, o f  Labour Tribunals, each such T ribunal consisting o f  one 
person. A pplications to  a Labour Tribunal for relief or redress in  respect, 
inter alia, o f  th e term ination by an em ployer o f  a workm an’s services 
were provided for b y  the Am endm ent A ct which em powered the Tribunal, 
after inquiry, to  m ake such order as m ay  appear to  th e  Tribunal to  be  
just and equitable. Subject to a right o f  appeal to  th e  Suprem e Court 
on a question o f  law , th e order o f  a Labour Tribunal is declared to  be 
final and one th a t sh all not be questioned in an y  court.— (see new  sections 
3 lA , 31B, 310 , and 31D.)
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Section 47 o f  th e Industrial Disputes A ct, N o. 43 o f  1950, as amended 
b y  A ct N o. 62 o f  1957, defines workman as meaning “ any  person who 
has entered into or w orks under a contract w ith  an em ployer in  any  
capacity, whether th e  contract is expressed or implied, oral or in writing, 
and whether i t  is a contract o f service or o f apprenticeship, or a contract 
personally to  execute a n y  work or labour and includes any person 
ordinarily em ployed under any  such contract whether such person is or is 
not in em ploym ent a t  an y  particular tim e and, for th e  purposes o f any  
proceedings under th is A ct in  relation to  any industrial dispute, as 
including any person w hose services have been term inated.”

I  have not been ab le  to  discover whether this definition has been taken  
over from legislation on  a  sim ilar subject in any other country, b u t i t  may 
be m entioned th a t learned counsel appearing for both parties to  th is appeal 
have addressed m e on th e  footing that, according to  the definition quoted  
above, a person who is an  independent contractor falls outside the cate­
gory o f workman. T he Tribunal itself dealt w ith th e application on the  
assum ption th at it  w ould have had no jurisdiction to  inquire into the  
com plaint i f  th e person concerned was an independent contractor. In  
th e  circumstances it  is perm issible to seek some guidance on the question 
I  have here to  decide from  decisions hoth in India and in E ngland as to  
th e  test or tests to  be applied in determining whether a person is to be 
regarded as a workman or em ployee or servant as distinguished from an 
independent contractor. The distinction between th e tw o classes has 
been broadly stated  to  be th at, while in the case o f the former there is a 
contract of service, in  th e  case o f the latter what comes into existence is a 
contract for services. In  th e case o f Simmons v. Heath Laundry Co. , 1 
B uckley L .J ., discussing th e meaning o f the expression “ contract of 
service ”, stated :—

“ A  servant ” , sa id  Bram well L.J. in Yewens v. Noakes 2, “ is a person 
subject to  th e  com m and o f his master as to the m anner in which he 
shall do his work ” . To distinguish between an independent contractor 
and a servant th e  te s t  is, says Crompton J . in Sadler v. Henlock3, 
whether th e em ployer retains the power o f controlling bis work.

Again, in the case o f  Performing Right Society Ltd. v. Mitchell and Booker 4 
Me Cardie J ., dealing w ith  a similar question, observed th a t “ it  seems 
reasonably clear th a t th e  final test, i f  there be a final test, and certainly 
th e test to  be generally applied, lies in the nature and degree o f detailed  
control over the person alleged to  be a servant. This circumstance is, 
o f course, one on ly  o f  several to  be considered, but it  is usually o f  vital 
mportance ” .

The question o f  th e distinction between a workman as defined in the 
Industrial D isputes A ct 1947 (of India) and an independent contractor 
cam e up recently for consideration b y  the Supreme Court o f  India in

‘ (1910) 1 K. B. 543 at 552. 
* (1880) 6 Q. B. D. at 532. j

* 4 E. <S> B. at 578.
* (1924) I K . B . a t  767.
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D. C. Works Ltd. v. State of Saurashtrct1, a ease w hich w as w ell in  th e  m ind  

o f  th e Tribunal w hose decision is now  canvassed before m e. In  th a t case, 
th e  Supreme Court o f  India after considering m any decisions, principally  

o f  the English Courts, stated  th a t “ the piinciple which em erges from  the  

authorities is th a t the prim a facie test for th e  determ ination o f  th e  

relationship between m aster and servant is the existence o f  th e  right 
in  the m aster to  supervise and control th e work done b y  th e  servant n ot  

on ly  in  the m atter o f  directing w hat work the servant is  to  do b u t also 

th e  manner in which he shall do his work, or, to  borrow th e  w ords o f  

Lord U th w att in Mersey Docks and Barbour Board v. Coggins and Griffith 
(Liverpool) Ltd?, th e  proper test is whether or n ot th e hirer had authority  

to  control the manner and execution  o f  th e a c tin  question T he Court 

also expressed th e  opinion th a t th e correct m ethod o f  approach in  

determ ining the question w ould be to  consider whether having regard to  th e  

nature o f  th e work there was due control and supervision b y  th e  em ployer  

and adopted in  th is connection th e observations o f  Fletcher-M oulton
L .J . in  Simmons v. Heath Laundry Co. (supra) quoted  b e lo w :—

“ The greater th e am ount o f  direct control exercised over th e  person  

rendering the services b y  th e person contracting for them  th e  stronger 

the grounds for holding it  to  be a contract o f  service, and sim ilarly  

th e greater th e degree o f  independence o f  such control th e  greater 

th e probability th a t th e  services rendered are o f  th e  nature o f  profes­
sional services and th a t the contract is not one o f  service.”

W ith these observations as to  th e nature o f  the crucial te s t to  be applied  

serving as a guide, th e task  for th e Tribunal was to  app ly  th e  te s t  to  th e  

facts as found b y  it  in  order to determ ine whether th e person concerned  

w as or was not a workman w ithin the m eaning o f  th e A ct.

L et m e now state th e facts as found b y  the T rib u n a l:—

The delivery peon concerned (whom I shall hereinafter refer to  as 

Zubair, which is his name) was em ployed b y  th e Tim es o f  Ceylon L td ., 

a com pany publishing newspapers, from about A ugust 1954 till 21st  

M ay 1956 as a tem porary m onthly paid em ployee. H is work during 

th a t period was to  deliver the evening edition o f  the Tim es on w eek days 

and the Sunday edition o f  th e sam e newspaper on Sundays to  a  section o f  

th e com pany’s subscribers who had contracted w ith th e  com pany for 

delivery to  them o f  these newspapers. H e was paid a  m on th ly  salary  

during this period. On th e 21st M ay 1956 Zubair’s period o f  tem porary  

em ploym ent as a delivery peon on a m onthly salary w as term inated  and  

1 (1957) A. I. B. (S . C.) at 264. , * (1947) 1 A. C. at 23.
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his connection w ith  th e  com pany came from th a t day  to  be governed 
by a contract the term s o f  which are to  be found in docum ent H I, th e  
tex t o f  which is reproduced b e lo w :—

21st May 1956
Mr. M. I . M. Zubair 
D elivery Peon

Dear Sir,

Please acknowledge receipt o f  this letter confirming your acceptance 
o f our term s for th e contract to  distribute our subscribers’ copies 
in  Colombo.

The term s are :—

(1) Y ou will be paid a commission of -/02£ cents for every copy
delivered.

(2) Failure to  deliver a paper will result in your having to  pay th e
value o f  th e paper.

(3) In  case you  are unable to  call for your papers th is office m ust be
notified or a substitute sent.

(4) Y ou w ill be held responsible for all delivery errors.

(5) Y ou will collect your papers at the tim es stipulated by the
Circulation Manager.

(6) Your com m ission will be paid once a m onth.

(7) Failure to  call for copies for distribution, w ithout due notice,
or non-delivery o f copies taken will result in the term ination
o f  your contract.

Yours faithfully

(Signed)

Circulation Manager.

The section o f  Colombo to  be served by Zubair under this contract 
covered a distance approxim ately of two miles and the number o f  sub­
scribers involved  in th a t section at the tim e Zubair’s services were ter­
m inated were 84 for th e Evening Times and 94 for the Sunday Times. 
The tim es stipulated  for collection o f  the papers were 2.30 p.m . on week 
days (for the E vening Tim es) and 4 a.m . on Sundays (for th e Sunday  
Times).

Apart from th e distribution o f the Evening Tim es and the Sunday  
Times as provided for in  the contract R l ,  Zubair also undertook the  
distribution to  subscribers o f a magazine called Rasavahini for which 
work he was paid a t  th e rate o f 2 \  cents per copy delivered and also 
worked on Saturdays on the job o f  packing newspapers and loading- 
the packages in to the com pany’s vans. For th is latter work he was paid  
b y  the com pany a t  th e rate o f 44 cents an hour.
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Zubair bad been unable to  call for papers on certain days, but b e  appears 
to  b a re  notified tbe com pany in  tim e o f  bis inability  to  a tten d  w itb  th e  
result th at tbe com pany was able to  effect delivery o f  tb e  new spapers 
through the aid o f  certain persons who were in their em ploym ent as 
m onth ly  paid servants and who were described as reserve peons. On 
Sunday, 31st M ay 1959, however, Zubair failed to turn up to  collect the  
copies o f  the Sunday Times for distribution to th e com pany’s subscribers 
and failed also to notify  his inab ility  to  attend or to  send a  substitu te. 
The Company thereupon term inated his contract, on the very  n e x t day  
and claimed to be entitled  to do so under clause 7 o f E l .

Zubair subm itted to  the Tribunal th a t his inability  to  turn up  a t  the  
office on 31st M ay 1959 to  collect th e  papers or to  send a su b stitu te  to  
atten d  to  the delivery o f  th e papers was due to  the fact th a t h is w ife  
quite unexpectedly developed labour pains on th e night o f  th e 3 0 th /3 1 st  
M ay 1959 and gave birth to  a child a t  3.25 a.m . th at day. The Tribunal 
accepted Zubair’s explanation for his lapse as being true.

On these facts the Tribunal has found th a t the com pany varied the  
term s o f  em ploym ent o f Zubair as a m onthly  paid em ployee to  th a t o f  
an em ployee on a commission basis and, bearing in m ind th e  te s t  to  be  
applied in determ ining whether Zubair is a workman, th a t th e  m anner in  
which he was to  perform his duties w as w ithin  th e control o f  th e  com pany. 
Observing th a t Zubair’s duties were n o t confined to  those se t  ou t in  
R l ,  but th at it  was w ithin th e com pany’s rights to  stip u late th e  tim e, 
th e  number o f  houses to  which th e  papers were to  be delivered, w h at was 
to  be distributed apart from th e newspapers and w hat work w as to  be done  
on certain nights for which paym ents were m ade b y  the hour, th e  Tribunal 
w ent on  to  hold th at Zubair was under contract personally to execute work 
or labour and therefore was a workman and not an independent contractor. 
H olding the term ination o f  h is contract unjustified, the Tribunal ordered  
his reinstatem ent in  em ploym ent w ith  paym ent o f  back-wages.

Learned counsel for the trade union th a t m ade th e  application to  th e  
Tribunal for relief on behalf o f  Zubair subm itted  th at the decision o f  th e  
Tribunal was a question o f  fact w hich is based upon sufficient evidence  
and th a t in  the circumstances no question o f  law arises. The p o in t o f  
law  is formulated by th e appellant in  th is w ay :— The tribunal is autho­
rised by law  to  grant relief or redress only in respect o f  th e term ination  
b y  an em ployer o f  th e services o f  a workman, and it  cannot b y  w rongly  
determ ining th at a person is a workman exercise-a jurisdiction which it  
does not possess. The question o f  law  has, in  m y opinion, been correctly  
form ulated in th is case. The distinction between a workm an and an  
independent contractor can often be very fine and, if  th e Tribunal (the 
judge o f  fact) has reached a finding one w ay or th e other and has n ot  
m isdirected itse lf in  so doing, th e  finding is not one which can be m ade 
th e  subject o f  appeal.
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Although the learned judge w ho constituted the Tribunal in  th is case 
has given sufficient indication in  his order that he was aware o f  th e  
test or tests to  be applied in  determ ining whether Zubair was a workman, 
I  am satisfied for th e  reasons I  shall indicate below th at in  reaching th e  
decision appealed from he has misdirected him self in th e application o f  
th e  te s t  or tests.

Bearing in mind th a t th e  u ltim ate test to  be applied is w hether th e  
hirer had authority to  control th e manner and execution o f  th e  act in  
question or, to  put it  in  th e words to  be found in th e judgm ent o f  th e  
Supreme Court o f  India, whether there exists in th e m aster a right to  
supervise and control th e work done by th e servant not only in  th e  m atter  
o f  directing w hat work th e  servant is  to do but also the m anner in  which  
he shall do his work, i t  is  undeniable th a t the act in  question in  th is  
case or the work Zubair undertook to  do was the distribution o f  th e  copies 
o f th e tw o newspapers. T hat was th e essence o f the work he had agreed 
to  do or, I  should add, to  get done. Attendance at th e office a t a tim e  
to  be stipulated b y  th e  com pany was merely incidental to  th is essential 
part o f  th e contract although here again, it  seems to  me, th e Tribunal 
was in  error when it  held th a t th e stipulation o f  the tim e o f  collection was 
outside the terms o f  th e  contract— see clause 5 of R l .

The conclusion reached b y  th e Tribunal that according to  th e terms 
o f  th e contract R l  i t  is a contract personally to execute work or labour 
is opposed, in  m y opinion, to  th e ordinary interpretation o f  its  terms. 
T he essential purpose o f  th e contract was to  ensure the distribution o f  
th e  newspapers to  th e subscribers, and the necessary inference from  
its  terms is th at the essential work o f  distribution could have been effected  
through agents or substitutes, a t the option o f Zubair him self. This 
inference is made clearer b y  the clause which permits Zubair to  have  
th e  copies o f the newspapers even collected by an agent or substitute. 
There is nothing in th is contract to prevent Zubair getting all th e necessary 
work done by an agent or substitute. Such a feature, it  seem s alm ost 
superfluous to  add, is quite inconsistent with the relationship betw een  
master and servant or betw een workman and employer. A lthough  
there is no specific m ention o f i t  in  the order o f the Tribunal, th e  uncon­
tradicted evidence on  behalf o f  th e company was th at Zubair was free 
to  distribute th e newspapers through a substitute and th at once the  
newspapers are rem oved from th e office, the com pany knows nothing  
about the distributor’s m ovem ents and does not require a report from  
him  in  regard to  the distribution. N ot only in the terms o f  th e  written  
contract but even in  such practices as had grown up in relation to  it  
there is nothing which w ould justify  the finding th at the com pany had  
■authority to  control th e  m anner o f  distribution. The circumstance 
th a t  som e control m ay be said to  have been retained b y  th e com pany  
t o  vary from time to time the actual number o f  subscribers to  whom  
‘delivery was to  be effected was m erely incidental and did n o t have th e  
effect o f  vesting any control, m uch less detailed control, over th e  m anner
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in  which th e m ost im portant and necessary part o f  th e work, viz. the  
distribution, was to  be executed. I t  seem s difficult to  resist th e con­
clusion th a t th e  true relationship betw een Zubair and the com pany was 
one approxim ating th a t between a  hirer and an  independent contractor.

There is one other m atter which m ight usefu lly  be m entioned a t this 
stage. The learned judge in his order states th a t part o f  th e duties 
o f Zubair included th e distribution o f  th e  m agazine Rasavahini when  
called upon to  do so as well as to  undertake th e  packing o f  newspapers 
and th e loading o f  vans on Saturday n ights. W hile, no doubt, Zubair 
performed these services, it  is relevant to  bear in  m ind th a t these things 
were being done n ot in  pursuance o f  any obligations under th e contract 
R l,  but purely on a voluntary basis as Zubair’s tim e was his own, and  
he was free to  accept or refuse th at work unlike in  th e  case o f  the delivery  
o f  th e copies o f  the Evening Times and th e  Sunday Times.

The conclusion I  have come to on th e  evidence accepted by th e Tribunal 
in  th is case is th a t Zubair was n ot obliged under th e  contract to  com e 
personally to  th e com pany’s office to  accept delivery or to  effect delivery  
him self. The w hole and. not m erely a part o f  th e  essential work under the  
contract could have been done by an  agent or substitute o f  Zubair. 
In  view  o f  th is conclusion, I  am com pelled to  hold  th a t the question  
whether Zubair was a workman w ith in  th e m eaning o f  th e Industrial 
D isputes A ct should have been answered b y  th e  Tribunal in  th e negative. 
I f  so, th e Tribunal would have had no jurisdiction to  make th e order 
relating to  reinstatem ent and paym ent o f  back wages.

Before disposing o f  this appeal I  w ish to  observe th a t I  cannot help  
feeling that, in  drafting the contract in  th e  term s contained in docum ent 
R l,  the com pany had deliberately set ou t to  transform  th e character o f  a 
workm an which Zubair appears to have held up to  21st M ay 1956 to  th a t  
o f an independent contractor. Zubair is hardly  likely  to  have realised 
the significance o f  the change effected, b u t m y  d u ty  here is to interpret 
th e contract th a t existed on 31st M ay 1959 according to  the relevant 
law , and th e com pany becomes thereby entitled  to  the decision I  have  
reached on  this appeal. A t the sam e tim e, is it  too  m uch to hope that, 
as no doubt is being entertained th a t th e im m ediate lapse th at brought 
about the term ination o f  Zubair’s contract w as occasioned by his wife 
giving, birth to  a baby at a tim e w hen his presence and assistance was 
vital a t  h is hom e, the com pany m ay find i t  possible, notw ithstanding this  
litigation, to renew its contract w ith this unfortunate man at an early  
d a te  ?

I  allow th e appeal and quash the order o f  th e Tribunal. The respondent 
trade union m ust pay  the costs o f  th is appeal which, having regard 
to  th e apparent capacity to pay  o f  th e  respective parties, I  lim it to  a 
sum  o f R s. 105/-.

Appeal allowed.


