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Civil Protedure Code-—sAdministration of estate—ilppointincnt of Sceretary
af Court as administrotor-——Change of indi
Fffect— Section 520.
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April 12, 1140, BASNAVAKE J.—

On May 10, 1944, one Do Angonona de Silva Karunansyake Hamine,
the widow of Nuntunnese alivs Naueman

Dot Andrayas de Silva,
susd A, de S WKanakeratne, the

wetary of the District Conrt, who had
heen appointed administrator of hor Jute hushand's estate, for the

UL
recovery of a sum of Ra. 7,400 whick she had vaid 10 one B, J. Buultjens
in settlemoit of a nortgage debt jneor

by her deeeased husband.
On Decermher 1, 1044, decree absolute was eitered giving the plaintiff
jadgment in the sum of Rs. 7,400 with interest und costs.  On April 30,
1946, the proctor for the plaintiff’ appears to have represented o the
court the fact that C. F. AL Pallivaguru, the oficer who had sncceeded
Mr. i{anakeratne ns Secretary of tho District Court, refused to take
notice of taxation of the bill of costs on the yround that he had not vet
heen appointed administrator. The follewing order was thereupon
made on July 11, 1944 (—

[

Che Socretary of this Court is now appointed official administrator
in Testy 4075. Mr. A. P. Daluwatia for pinintiff moves that he be
ordered to fnke notice of the bill and that the same may be taxed.
Eet him take notice and the chief clerk of the court tax the bill against
the deceasa’s estale.”

Thercafter in excention of the deeree on November 19, 1046, cectain lands
belonging to the estate of the daceased weresold.  On December 17, 1946,
the present Secretary filed a petition, nawing the plaintiff and one Sirineris
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de Silva Samarasekera as respondents, in which he moved to have the
sale in oxecution of the plaintifPs decree set aside on the following
grounds :—

“{n) The Official Administrator against whom decrec had been
obtained in this case has since ceased to funetion and tho 2ud respondent
has not taken proper steps to hinve the petitioner substituted in room
(s7c) of the defendant Mr. A. de 8. Kanakaratne the then Official
Administrator.

“ (b} No scizure of the property sold has been offected and published
as vequired by the provisions of the Civil Procedure Code.

“ (e) No proper publication of notices of sale have (si¢} been effected
as required by section 255 of the Civil Procedure Code and as a result
of such non-publication these properties which are of the value of over
Rs. 10,009 have been sold for u sum of Rs. 4,045, Subsgtantial loss has
thevefore been ecaused to thie heirs of the snid Naotunnege aligs
Naurcnnege Don Andrayas do Silva. An affidavit relating to the
above-mentioned facts have (sic) alrendy been filed by Randombage
Babunanpa de Silva who is an heir of the above-mentioned estate.

“(3) The st respondent fraududently made it known to such
rombors of the public as who (sic) wers pres

it on the occasion of the
aileged sale that the sale was one among the Leirs of the above-
mentionad estato and that the members of the public were not entitled
ta offer any bids.”

The learned District Judge held that there was 2 material irregularity
in the conduet of the sale and that the proceedings were irregular as the
present Secretary had not been substituted in the room of his predecessor
who had ceased to hold office at the time of the sale.

Learned counsel for the appeliant submitted that proceedings against
the successor in office of Mr. Kanakeratne were biad as the sceretary of a
court is not a corporation sole. He also canvassed the finding of the
Judge that there was a material irrogularity it the conduct of the sale.
Learned counsel has not satisfied as that the Judge’s finding that thero
has been a matcrial frregularity in the condust of the sale is wrong, and
the appeal must therofors fail,

As the question of the competence of the present secvetary to act as
administrater has been the subjeet of dezision by the learned trial Judge,
and as the matter Las been argued before us, we wish to record our
opinion thereon.

Section 520 of the Civil Procedure Code which ompowers the court to
appoint the scerctary of the court as administrator reads —

“ Where there is no person fit and proper in the opiuion of the
court to be appointed administrator in manner in the last preceding
section provided, or no such person is willing to he so appointed, and
0ot in any other case, the court shall appoint the secretary of the
court sitch administrator .

The section speeifies the cirenmstances in which the secretary of the court
may be appointed administrator. It contemplates the appointment of
the sceretary of the court and not the individual holding the offico of
Secretary at the time of the appointment. The letters of administration
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Although the secretary of the court is not a corporation sole in the
trie sense of the term, having regard to the fact that the Civil Procedure
Code provides for the appointment of the secretary of the court as
administrator it may safely be assumed that the legislature intended
that the secretary of the court should possess all such attributes of a
corporation sole as are necessary for the proper discharge of his functions
qua administrator. Such officesfallinto the category of quasi-corporations
sole. These are generally officers of the Crown, who for certain purposes
are in the nature of a corporation sole. Such guast corporations sole are
familiar in our statutelaw, as for example the Attorney-General under
the Civil Procedure (‘ode and the Ceylon Savings Bank Ordinanee, the
Government Agent under the Land Acquisition Ordinance, and the
Settlement Officer under the Land Settlement Ordinance.

We think we have sufficiently claborated our view that the appoint-
ment. of the secretary of the court as administrator under section 520
of the Civil Procedure Code is not an appointment of the individual
holding the office of secretary but an appointment of the person for the
time being holding the office of secretary and that in the instant case
the secretary of the court has been rightly made a party to the proceedings
to have the sale set aside,

The appeal is dismissed with costs.

Gratiany J—T agree.
Appeal dismissed.

—_——————
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M. C. Colombo South, 13,792

Court of Crimiral Appeal—Character of accused—Adverse newspaper report
pending trial—Legal effect—Assigned Counsel—Right of aceused to
conduct hig own defence.

'The five aceused-appellants were found guilty of murder. While
their trial was pending a nowspaper publishod a report that certain
prisoners returning from Hulftsdorp had introduced explosives into the
Waelikada Prison and that they were parties to a conspiracy to break
jail, using explosived for the purpose. A juryman reading the nowspaper
report would have concluded that the appellonts were the persons
referred to in the report. At lenst one member of the jury had read the
teport while the trial was pending and it was not unlikely that others
too had read it befors the verdict was returned.

Held, that, in the circumatances, a fresh tris! should be ordered, a=
the case of the appellants could have been prejudiced by the nowspape:
report.

Held further, that an Advooate assigned by the Court has no authority

to appear for an accused person when the latter wishes to conduet his
own defence.



