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[C ourt of Criminal Appeal.]

1945 Present : Howard C .J., Keoneman and JayetOeke, JJ.

T H E  K IN G  v. G E E K IY A N A G E  J O H N  S IL V A  

84— M . 0 . Panadure 27,675.

Accused'! failure to give evidence— Charge of murder— Judge’s direction that 
failure to give evidence is an element that may be considered—Proof of 
case beyond reasonable doubt—Principle to be applied.
Where in a charge of mirtder the presiding -Judge directed the jury 

"  that the failure of the accused to give evidence was an element that 
they may take into consideration in discussing whether the Crown has 
proved the case beyond all reasonable doubt—  " ,

Held, that there was no misdirection in law.
The King v. Duraisamy (43 N. L. R. 241) distinguished.
It is within the discretion of a Judge to comment on the failure ot an 

accused person to give evidence and the Court of Criminal Appeal 
will not generally interfere with that discretion.

The comments of the Judge on an accused's failure to give evidence 
should be confined to those cases in which there are special circumstances 
which an accused only can explain and which therefore call for an '  
explanation by him. The failure of an accused to give evidence, 
though not amounting in law to corroboration of the story of the 
prosecution, may enable a jury to act where they would not otherwise 
have done so.

A P P E A L  against a con v iction  b y  a J u d g e  and ju ry  before  the 
4th  W estern  C ircu it 1944.

G. E . Chitty (w ith  h im  S. E . J. Fernando  and T. Param sothy)  for  
th e  appellant.

E. H. T. Gunaseliera, C .C ., fo r  the C row n.

Cur. adv. vtdt.

F ebru ary  12, 1945. H oward C .J .—

T h e  on ly  substantial po in t in  th is ap pea l w h ich  is  from  a con v iction  
o n  a charge o f  m urder is w hether th e learned  J u d g e  has m isd irected  th e  
ju ry  in  the fo llow in g  passage th at occu rs  on  pages 26 -27  o f  his ch a rg e : —

“  L e t  us see  w hat ev id en ce , is ca lled  for  the d e fen ce . T h e  prisoner 
d oes n ot g ive  ev id en ce . I  h ave  to ld  y o u  and C ounsel, b o th  for- the 
d e fen ce  and the C row n, have to ld  y ou  th at th e bu rd en  o f  p rov in g  th e  
gu ilt o f the accu sed  rests upon  th e  C row n, and I  h ave  to ld  y o u  t h a t ' 
th ere is n o ob ligation  upon  th e prisoner to  establish  h is in n ocen ce . 
T h en  y ou  ask yourselves, “  H a s  th e  C row n  p roved  th e  case  ? " .  
H a v e  th ey  satisfied y o u  b ey on d  reason able  d ou bt, first o f  all, th a t th e  
prisoner w as th e m an  w h o  cau sed  th e  fa ta l w oun d , and secon d ly , 
that h e  h ad  the. sp ecific  in ten tion , or in  th e a ltern ative , th e  kn ow led ge 
a b ou t w h ich  addressed  y o u  ?  H  y o u -  ask yourse lves, th at
qu estion  naturally  y o u  w ill say to  yourse lves, “  H e r e  is  th e  ev id en ce  
o f  tw o  eye-w itnesses . W h a t is th e  ev id en ce  fo r  th e d e fen ce
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W h ereas the accused need n ot g ive ev idence or say anything at all,, 
th e faot th at h e has n ot given  ev iden ce and contradicted  the evidence 
o f  the tw o  eye-w itnesses is an elem en t w hich  you  w ill be  entitled  to  
take in to  consideration  w hen  y ou  are d iscussing the question , “  H as 
th e Crow n proved  th e case ? H a s  the Crow n satisfied us beyond 
reasonable d o u b t .”

M r. C hittv , on  behalf o f  the appellant, has con tended  that the direction 
to  the ju ry  th at the fa c t  o f  the appellant n ot having given ev idence and 
contradicted  the ev iden ce o f th e tw o eye-w itnesses is an elem ent w hich  
they w ill take in to  consideration  w hen they  are d iscussing the question 

H as the Crow n proved  the case ? H a s the Crow n satisfied us beyond 
reasonable d ou bt ”  am ounted  to a m isdirection . In  support o f this 
contention  M r. C h itty  c ited  th e case  o f  The King v. Duraisamy ’ . In  
that case also the accused  failed  to  g ive ev iden ce and in com m en ting  on  
that fa c t the learned Ju d ge  told  the ju ry  that on  evidence being  ad duced , 
w hich im plicated  the accused , the fa c t that he had not given evidence 
entitled  them , to  draw  an in ference against h im . T h e Judge did not 
explain  the nature o f  the in ference. H e  also said that in deciding  the 
Crow n case, w hether it  had been established beyond reasonable doubt, 
the jury  w ere to  take notice  th at the accused had n ot given evidence 
at all w ith ou t poin ting  ou t to  th em  th at the existence o f a reasonable 
d ou bt enured to  the benefit o f the accused  w hether he gave ev idence or 
not. I t  w as h eld  that th e prin cip le , that the standard o f proof required' 
in crim inal cases rem ains constant, irrespective o f  the fa ct that the 
accused  has n ot given  ev iden ce, m ay n ot have been properly  appreciated 
by the jury  and th at there had been  a m isdirection  w ith  regard to  the 
burden ofrproof.

T h e  w ords used by  the learned Judge in th is case were that the fa ilure  
o f the accused  to  g ive ev iden ce w as “  an elem ent that they m ay take 
in to  consideration  ”  in d iscussing w hether the case has been  proved  
beyond all reasonable d ou bt w hereas in The King v. Duraisamy (supra) 
the w ords used w ere th at “  th ey  w ere entitled  to draw  an in ference 
against him  T h e discretion  vested  in a Judge to com m en t on  the 
failure o f an accu sed  to  give ev iden ce cannot be questioned v id fth e  
Queen v. Rhodes 2 w here L ord  B u ssell o f K illow en  states as fo llow s : —

”  T he third and last question  is w hether the presiding Judge has 
a right under th e C rim inal E v id en ce  A ct, 1898, to  com m en t on the 
failure o f the prisoner to  g ive ev iden ce on  his ow n behalf. In  th is  
case th e prisoner w as n ot ca lled ; and. the on ly  question  that w e have 
to  consider is w hether the chairm an o f quarter sessions had a right 
to  com m en t on his -absence from  the w itness-box . I t  seem s to m e  
th at he undoubtedly  had th at right. T here is nothing in the A ct 
that takes aw ay or even  pu rports to  take aw ay the right o f the Court 
to  com m en t on the ev iden ce in the case, and the m anner in w hich  th e 
case has been con d u cted . T h e nature and degree o f such com m ent, 
fiaust rest, entirely  in the discretion  o f the Judge w ho tries the c a s e ; 

• and it is im possib le  to  lay  dow n any rule as to  the cases in w hich he 
ou gh t or * ou gh t n ot to  com m en t on  th e  failure o f the prisoner

1 43 N. L. B. 241. (1899) 1 QB. at p: S3. '
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to  g ive  ev id en ce , or as t o  w h at th ose  com m en ts  sh ou ld  be . T here 
are som e cases in  w h ich  it  w ou ld  b e  unw ise to  m ake an y  su ch  com m en t 
a t  a ll; there are others in  w h ich  it  w ou ld  b e  absolu te ly  necessary  in  
th e  interests o f  ju stice  th at su ch  com m en ts  sh ou ld  be m ade. T h at 
is  a  question  en tirely  for  the d iscretion  o f  the ju d g e ; and  i t  is  on ly  
n ecessary  n ow  to  say  th at th at d iscretion  is in  n o w ay  a ffected  by  
th e  provisions o f  the C rim inal E v id e n ce  A c t , 18 98 .”

I  w ou ld  also refer to  R. v. Voisin  1

A t  page 93 L aw ren ce  J . in his ju d g m en t states as fo llo w s : —

“  T h e  J u d g e ’ s com m en ts  on  th e a p p e lla n t 's , n ot going  in to  th e 
w itn ess-box  and h is n o t ca llin g  th e w om an  R o c h e ' a fter her discharge 
w ere w ith in  his ju d ic ia l d iscretion  and are n ot m atters for  th is C ourt 
to  review . I t  w as a case dem anding  exp lan ation  b y  the on ly  persons 
w ho cou ld  kn ow  the fa cts  if ever  on e cou ld  b e . ”

Again  in  Kops v. The Queen  2 the L o rd  C h an cellor at page 653 stated  
as  fo llo w s : —

“  T h e  m a jority  o f  the learned J u d ges o f  the F u ll C ourt h ave h eld  
th at th e com m en ts  m ade by  th e learn ed  J u d g e  at the tria l in th is case 
w ere m ade accord ing  to  law , and th at th ere w as n o  reason  to  in terfere 
w ith  th e verd ict w h ich  fo llow ed .

T h eir L ordsh ips see h o  reason  to  d ou b t th e correctness o f  the 
con clu sion  a t w hich  th e m a jority  o f  th e C ourt arrived . T h e  learned  
J u d g es  did n ot lay  dow n — it w as n ot w ith in  the scop e  o f  th e case 
necessary  to  lay  dow n— an y general ru le as to- su ch  com m en ts . T here 
m a y  n o d ou bt be cases in w hich  it  w ou ld  n o t be  ex p ed ien t, or  ca lcu la ted  
to  fu rther the ends o f  ju stice , w h ich  u n d ou bted ly  regards th e in terests 
o f  th e prisoner as m u ch  as th e in terests o f  th e C row n, to  ca ll a tten tion  
to  th e  fa c t th at th e  prisoner has n ot .tendered h im se lf as a w itness, 
it being  op en  to  h im  eith er to  ten der h im self, or  n ot, as h e pleases. 
B u t  on  th e oth er hand there are cases in w h ich  it  appears t o  th eir  
L ordsh ips that such  com m en ts  m ay  b e  both  leg itim a te  and n ecessa ry .”  

I n  R. v. Jane Blatherw ick 3 it  w a s -h e ld  th at, th ou gh  the fa c t th a t th e  
ap pellan t w as n ot ca lled  is n ot o f  itse lf corroboration , it  en titled  a ju ry  
to  a ct w here perhaps th ey  w ou ld  n o t  oth erw ise h a v e  d on e  so. In  
R i v. Bernard  4 D arling  J . stated  in  th e  ju d g m en t th at it is right th at 
juries shou ld  kn ow  and if  n ecessary , b e  to ld , to  draw  their ow n  con clu sion s 
fro m  th e absen ce o f  explan ations b y  th e prisoner.

F rom  the cases I  have c ited  the fo llow in g  p rin cip les m a y  be  d e d u ce d : —

(a) I t  is w ith in  the d iscretion  o f  a Ju d g e  to  c o m m e n t on  the failure
„ o f  an accused  person  to  g ive  ev id en ce  and the C ou rt o f  C rim inal 

A p p ea l w ill n ot generally  in terfere  w ith  th e  exercise  o f  that 
d iscretion .

(b ) T h e  com m en ts  o f  th e Ju d g e  on  an  a ccu se d ’ s fa ilure  to  g ive  ev id en ce
shou ld  b e  con fin ed  to  th ose  cases in  w h ich  there are sp ecia l 
c ircu m stan ces w h ich  th e  accu sed  can  on ly  expla in  and w h ich  
therefore  ca ll -for exp lan ation  b y  h im .

1 13 Cr. App. Reps. 89. 
• {1894) A . C. 650.

. • 6 Cr. App. Repa. 281. 
41 Cr. App. Repa. 218.
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(c ) T h e failure o f  th e accused  to  g ive ev iden ce though  n ot am ounting 
in law  to  corroboration  o f  the story o f  th e prosecution  m ay 
enable a ju ry  to  act w here perhaps they  w ould  n ot otherw ise 
have done so.

In  the present case w e do n ot think that the ev idence e licited  any 
specia l circum stan ces th at ca lled  for an explanation  from  the appellant. 
On the other hand the learned Ju dge did n ot in his charge state that 
any particu lar c ircu m stan ce or fa ct ca lled  for such an explanation.. 
N or did he say th at from  the failure to g ive evidence the jury m ight 
draw an adverse in ference. H e  m erely  said it w as an elem ent they 
m igh t take into consideration . H e  w as inviting their attention  to  the 
fa ct that the appellant had failed  to  give ev idence and so contradict 
th e testim ony  o f the tw o eye-w itnesses. T h is fa c t m ight be taken in to' 
consideration  and en titled  th em  to  con v ict w hereas if the accused had 
given evidence and denied the story o f the eye-w itnesses, th ey  m ight 
n ot have fe lt them selves justified  in so doing. T he charge m akes it- 
clear that the ju ry  are n ot to  con v ict if th ey  have a reasonable doubt. In  
these circum stan ces w e think there was no m isdirection  and the 
appeal is dism issed.

A ppea l dism issed.


