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Delict— Damages lor loss o l financial support-Negligence-Father's interest in physical 
fitness and earning capacity of child-Loss of support caused by death of child-Patrimonial 
Loss-Prospective Loss— Assessment of damages.

The plaintiff's son Ziard (eldest of seven children )died as a result of the negligent driving 
of a motor vehicle by the defendant's servant on May 27, 1968. Ziard was 24 years old and 
unmarried at the time of his death. He used to give Rs. 250 a month to his mother the 
plaintiff towards household expenses. Ziard's father received a salary' of Rs. 1,000 for two 
years after Ziard's death before he retired at the age of 62 years.

Held :

(1) Ziard's contribution to his mother was not as a result of mere filial affection but out ot 
a sense of duty.

(2) Prospective support is included in patrimonial loss and if not too conjectural will found 
an action provided such support would be rendered in consequence of a duty and not from 
filial affection.

(3) If the plaintiff alleges and proves—

(а) the existence of a relationship from which a duty of support arises. The relation­
ship of parent and child is such a relationship Being a Muslim the deceased could 
be expected to have observed the duty imposed by his faith.

(б) a strong possibility of his having become dependent on such support in the near 
future, and

(c) a strong probability that the child would have been able to afford such support, 
he will be entitled to damages.

(4) The plaintiff must satisfy the Court that she was in such a state of indigence as to really 
need financial support of the child. It is not necessary that the plaintiff should prove that she 
could not otherwise support herself at all and that she was entirely dependent on the child's 
assistance. Despite her husband's comfortable salary, because of her large family she was 
in need of support for the purchase of necessaries and Ziard's contribution was for 

household expenses.
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(5) Although primarily the duty of support falls on the husband, if he is unable to work and 
is indigent he may himself claim support from a child. Here the deceased was contributing 
towards household expenses even at the time when his father was in employment and 
there was a strong probability of the mother becoming even more indigent when her hus­
band retired.

(6) Despite the lack of actuarial assistance in the assessment of damages, the Court is not 
absolved from the duty of assessing damages. The fact that the deceased had good 
prospects of attaining a better income will affect the multiplier in the calculation of 
damages.

Cases referred to :

(1) Cape Town Municipality v. Paine 1923 CPD 207, 229
(2) Agidahamy v. Fonseka (1942) 43 NLR 453, 454, 455
(3) Cape o l Good Hope Bank v. Fischer (1886 ) 4 SC 368, 376
(4) Jacobs v. Cape Town Municipality 1935, CPD 474, 479
(5) Edwards v. Hyde 1903 TS 381
(6) Union Government v. Warneke 1911 AD 657
(7) Gillespie v. Toplis 1951 (1) SA 290 (C)
(8) Oslo Land Co. Ltd. v. Union Government 1938 AD 584, 593
(9) Holfa v.S. A. Mutual Fire 8 General Insurance Co. Ltd. 1965 (2) SA 944(C) 951, 952
(10) Nkabinde v. SA M otors General Insurance Co. Ltd. 1961 (1) SA 302
(11) Waterson v. Maybery 1934 TPD2I0
(12) Oosthuizen v. Stanley 1938 AD 322, 328
(13) Anthony and Another v. Cape Town Municipality 1967 (4) SALR 445
(14) Shiels v. Cruikshanks (1953) 1 All ER 874 (H. L.) '
(15) Dickson v. National Coal Board 1957 SC 157, 175
(16) Gildenhuys v. Transvaal Hindu Educational Council 1938 WLD 260, 263
(17) Young v. Hutton 1918 WLD 90
(18) Miller v. Miller 1940 CPD 469
(19) In re Knoop 1893 10 SC 198
(20) Graal v. Speedy Transport 1944 TPD 236
(21) Legal Insurance Co. Ltd. v. Botes 1963 (1) SA (AD) 608, 614
(22) Arendse v. Maher 1936 TPD 162, 163, 165

APPEAL from judgment of the Court of Appeal.

Faiz Mustapha P. C. with Nigel Hatch for Plaintiff-Appellant.

Defendant-Respondents absent and unrepresented.

Cur. adv. vult.
April 16, 1990

AMERASINGHE, J.

In th is case  the p la in tiff c la im s dam ages fo r the loss of fin an c ia l support 
sus ta ined  by her in consequence  of the death  of her son Z iard  w h ich  w as 
b rought about by the neg ligent driv ing of a m otor vehic le  by the d e fendan t's  
se rvan t on 27 th  M ay, 1968.



144 Sri Lanka Law Reports 11990] 1 Sri L.R.

The act com pla ined  ot is a w rong  w h ich  is techn ica lly  know n as 
damnum injuria datum (See R. G. M cK erron, The Law of Delict, 1 9 7 1 ,7th 
Ed. at P. 6). Th is  w as c rea ted  by the lex Aquilia w h ich  w as a p lebiscite  
a ttribu ted  to va rious years. S uarez holds that the A quilian  law w as passed  
about 133 B. C. M om m sen th inks that it w as  enacted before  76 B. C. 
P ernice advances very cogent reasons fo r the contention  that th is  law 
w as p assed  in the year 287 B. C. (See F. P. Van Den H eever Aquilian 
Damages in South African LawVot. 1 at p. 7 ; F. H. Law son, Negligence 
in the Civil Law at P. 4). Th is  ancien t R om an statute is the founda tion  of 
o u r law  in regard  to dam age caused  by neg ligence. (See Cape Town 
Municipality v. Paine (1) ;  Agidahamy v. Fonseka (2).

A lthough  at first the  law w as narrow ly construed , the rem edy being 
ava ilab le  only to  the o w ner of dam aged  property  and w here  there had 
been p hys ica l destruction , and not m erely dete rio ra tion , the scope of the 
action  w as g rea tly  extended partly by m eans of actiones uliles and 
actiones in factum and by the tim e of Justin ian , the net of extended 
actions had spread fa r enough to co ve r a fa th er's  in terest in the physical 
fitn ess  and earn ing  capacity  of his child , even though  the  fa ther w as not 
the  o w n er of his son and a lthough there  w as  no rumpere i. e. shattering 
o r b reak ing  dow n w hen  the son's earning capacity  w as reduced by an 
in ju ry to his eye. (Digest 9 .2 .7). W he the r C hief Justice  de V illie rs, claim  
in Cape of Good Hope Bank v. Fischer (3) that in the tim e of Voet and 
M atthaeus  “the  A quilian  action ...w as no longer confined  to cases of 
d am age  done to co rporea l property , but w as  extended  to every kind of 
loss susta ined  by a person in consequence  of the w rong fu l acts of 
a n o th e r” is jus tified  or not, it is c lea r that the scope of the action was 
g rea tly  ex tended  from  tim e to tim e. H ow ever, w rite rs  like Voet, G rueber 
and M onro  though t that a lthough a fa ther cou ld  recover dam ages in 

respect of the  decrea sed  fu ture  yield  of his son 's industry due to an injured 
eye as w e ll as m edica l expenses, yet the fa ther had no c la im  if the son 

d ied . True enough  the law  w as orig ina lly  conce ived  to provide  a rem edy 
in the  case of the  d es truc tio n  of p roperty  and there  w as no d irect authority 
in R om an law fo r g iv ing the  paterfamilias an action fo r the loss of the 
se rv ices o f a son in case  the  la tter w as  killed. N oodt Ad Legem Aquailiam 
C ap. 2. Opera Ominia -p.139 sta tes th is fo llow s ex mente legis and Voet, 

9.2.11 fo llow s h im  w ithout com m ent.

H ow ever, the  rem edy w as extended  to give a fa th e r an action in 

respect of his so n ’s lim bs. In p rinc ip le  and accord ing  to o u r notions there
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is no doubt that to da y  the lex Aquilia has b ecom e a gen e ra l rem edy fo r 
loss w ro ng fu lly  caused  and inc ludes a c la im  by a paren t fo r  alimenta, that 
is, the  loss of support, caused  by the dea th  of a ch ild . (See Agidahamy 
v. Fonseka(2) at 455 ; Jacobs v. Cape Town M u n ic ip a lity )).

To becom e entitled  to  recover dam ages on  the  basis  of the lex 
Aquilia, a p la in tiff m ust estab lish  damnum im putab le  to  the de fe nd a n t 
w h ich  co ns titu te s  a v io la tion  of a lega lly  p ro tected  in te rest p e rta in ing  to 
the  p la intiff.

In the m atte r be fo re  us there  w as no d ifficu lty  w h ich  the  D istrict C ourt 
and  the  C ourt o f A ppea l had in ho ld ing  that there  w as  a w ro ng fu l act w h ich  
w as  im putab le  on a ccount of culpa. The only g round  on w h ich  both  C ourts  
d en ie d  the p la in tiff re lie f w as the fa ilu re  of the  p la in tiff to  estab lish  
damnum.

S ubject to  ce rta in  excep tions, such as the  a w ard  of co m p e n sa tio n  fo r 
pa in  and  su ffe ring  in an action fo r persona l in juries, a C ourt w ou ld  aw ard  
co m p en sa tio n  fo r damnum on ly w here  it. is sa tis fied  tha t the re  is loss in 
respect of p roperty , bus iness or p rospective  ga ins ca pa b le  of p ecun ia ry  
assessm en t. See G ro tius Inleiding tot de Hollandsche Rechtsgeleerd- 
heid 3 .34 .2 ; Voet, Commentarius ad Pandectas, 9 .2 .11 ; Edwards v. 
Hyde,(5) Union Government v. Warneke,(6) Gillespie v. Toplis,(7) Oslo 
Land Co., Ltd. v. Union Government,(8) Hoffa v. S.A. Mutual Fire & 
General Insurance Co., Ltd.,(9) In an action  for d am ag es  based  on death, 
as in the  case  befo re  us, th is  m eans that the p la in tiff m ust estab lish  
p a trim o n ia l loss th rough  be ing  dep rived  of benefits , w h e th e r in the fo rm  
of m a in ten an ce  o r se rv ices, w h ich  the  dece ase d  w as u nd e r a legal duty 
to  render. Union Government v. Warneke, (6) Nkabinde v. S.A. Motors 
General Insurance Co. Ltd. (10)

Whether there was a legal duty of support and what has to be pleaded 
and established in a given case in connection with that duty would depend 
on the circumstances of each case.

The case  befo re  us re la tes to  a c la im  by a paren t fo r the loss of 
support of a ch ild . In such  an instance the p la in tiff be longs to a c lass 
w here , on account of the re la tionsh ip  be tw een  the p la in tiff and the 

d ece ase d , the law recogn izes a duty of support in case  of w an t (inops). 
S ee Agidahamy v. Fonseka(2) Jacobs v. Cape Town Municipality,(4) 
(supra) at p. 479.
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A fte r d iscu ss ing  the duty o f parents and grandparents to support the ir 
ch ild ren  and g randch ild ren , Voet (op.cit.) 25.3 .8  sta tes:

"C ontra riw ise  needy paren ts also m ust be m ainta ined by the ir c h il­
d ren ." See also van  Leeuw en, Censura Forensis 1 .10.4; Waterson v. 
Maybery (11) ; Jacobs v. C ape Town M unicipality) (supra) ; Oost- 
huizen v. Stanleyf l2 ) .  Anthony and Another v. Cape Town Munici­
p a lity  3).

The inference of a duty of support has been jus tified  on various 
g rounds. In one passage  (25.3.5) the Digest (25.3.5) exp la ins it on  the 
basis  of equ ity  in the fo llow ing  te rm s:-

“W here  a son has been e m anc ipa ted  before  arriv ing at puberty, he 
can  be com pelled  to support his fa ther, if the latter is in poverty ; for 
anyone  w ou ld  say w ith  reason that it is m ost unjust fo r a fa ther to 
rem ain  in w an t w h ile  his son w as in p rosperous c ircum stances."

Tha t filia l a ffec tion  w as at the base of the  inferred duty of support is 
suggested  by paragraph  15 of Digest 25.3 .5  w hich  is as fo llow s:-

“ Filial a ffec tion  requ ires  that paren ts should  be supported  by a son 
w ho is in the m ilita ry service, p rov ided  that he has the m eans to do so."

In Anthony and Another v. Cape Town Municipality{t3) H olm es J.A. 

sa id  at p. 447;

"A ccord ing  to V o e t . . th is  duty to support arises expietate, out of 
the  sense of du tifu lness w h ich  every ch ild  ow es his parents."

The  m oral duty to support o ne 's  p aren ts  is also a part of our own 

o rien ta l trad itions. In the Parabhavasutta w h ich  w as  a d ia logue  betw een 
a de ity and B uddha on the th ings  by w h ich  a m an loses and those by 
w h ich  he ga ins  in th is  w orld, in response to the question  of the Deity to 
nam e the fourth  loser, B hagavat rep lies: “He w ho being rich does not 

support m other o r fa ther w ho are old or past the ir youth  - that is the cause 
of loss to  the losing m an." In the Vasalasutta B hagavat in his reply to 
A g g ika bh ara dva ge 's  question  as to w ho is an outcast rep lies: “w h o so ­
e ve r be ing  rich does not support mother or lather when old and past their 
youth, let one know  him  as an outcast". And in the Dhammikasutta the
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Buddha  in d iscuss ing  w hat the life o< a h ou seho lder shou ld  be says: "Let 
h im  du tifu lly  m ain ta in  his paren ts  and p ractice  an honourab le  trade ; the 
h ou seho lder w ho  obse rves  th is s trenuous ly  goes to  the  gods by the  nam e 
S a ya m p a b h a s .” In the Anugita, w h ich  is one of the num erous ep isodes 
of the  Mahabharata in describ ing  the va rious actions by w h ich  one  go ing  
the  round  of va riou s  b irths becom es happy, “se rv ing  m other and fa th e r” 

is p laced  im m edia te ly  be fo re  honouring  d e ities  and  guests. A nd  the 
Grihya-sutra o f H iranyakes in  the studen t w ho  re tu rns a fte r his educa tion  
is to ld  tha t “ he shou ld  support his fa ther and m o th e r.”

W as it su ffic ien t fo r the  p la in tiff to  es tab lish  the  re la tio n sh ip  of parent 
and ch ild  and w ithou t m ore  c la im  tha t it q ua lified  her fo r support?  In Scots 
law, w h ich  the  “g ladsom e light of R om an ju risp ru d e n ce ” illu m in a ted  as it 
d id  o u r ow n, the  a nsw er w ou ld  be in the a ffirm ative  and the  so le  rem ain ing  
q uestion  w ou ld  have been  the am ount of dam ages recoverab le  by the 
mother, for the  q uestion  of dam ages there is based  on  loss and  not on 
need. S ee Shiels v. Cruikshanks(f4). A s Lord M ackin tosh  o b se rve d  in 

Dickson v. National Coal Board (15):

“ In m y op in ion , a re la tive  w ho  has the  n ecessary  title , i.e. one  
b e tw e en  w hom  and the d ece ase d  there  ex is ted  a m utua l ob liga tion  of 
support in the case  of necess ity , can, be ing  w ith in  the  en titled  c lass, 

then  sue fo r and recover such  p ecun ia ry  loss as he m ay be able  to  
p ro ve  to  have arisen to h im  as a direct and na tu ra l consequence of the 
d e ce a se d 's  d e a th .”

In the  S ou th  A frican  case of Gildenhuys v. Transvaal Hindu Educa­
tional Council (16) Schre iner, J. at p. 263 e xp resse d  the v iew  that in 
actions by m inor ch ild ren  and spouses of the  dece ase d , the re  w as  "a 
prim a fac ie  du ty  to  support w h ich  needs no fu rthe r a lle g a tio n s ” as to  

m eans w h ile  in the  case  of actions by o the r d ep en de n ts  “fu rth e r a lle g a ­
tions are n ece ssary ."

A paren t fa lls  u nd e r the  ca tegory  of “o the r d ependen ts". T he re fo re  

e v idence  o f the  re la tionsh ip  w h ich  estab lishes a d u ty  of support from  the 

dece ase d  in case  of necess ity  w ill not be su ffic ien t. It m ust be su p p le ­
m en ted  by evidence  that the necess ity  in fact ex is ted . T he  q ue s tion  of 
ind igence  in such  a case  goes to the ex is tence  of a d e ce a se d  ch ild 's  du ty  
of support w itho u t w h ich  a depen de n t p aren t's  ac tion  canno t be m a in ­
ta ined.
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The plaintiff must satisfy the Court that he or she was in such a state 
of indigence as to reaily need the financial support of the child. The fact 
that at the time of his death the deceased was supporting his parents ex 
pietate will make the plaintiff's task simpler but such payments must be 
more than uncalled for, gratuitous gifts freely bestowed without legal 
justification. To be legally justifiable, they ought to be a response to a real 
need.

The question whether a deceased was making payments in the 
discharge of his duty ex pietate in response to a need in any given case 
is a factual one. “Each case”, to use the words of Holmes, J.A. in Anthony 
and Another v. Cape Town Municipality, (supra) at p. 447 (D-E) "must 
turn on its own down-to-earth facts, according to the circumstances of the 
particular family. “See also per Tindall, J.A. in Oosthuizen v. Stanley( 12).

A lthough  the  p la in tiff d id  not p lead that she w as ind igent, one  of the 
m atters p laced  in issue in the case by the p la intiff and not ob jected  to by 
the  de fendan t w as w h e th e r “ in fact" the p la in tiff w as “d ependen t on the 
sa id  Z ia rd  G a ffco r at the tim e of his d ea th ” . And the learned D istrict Judge 
found  thaf the  p la in tiff had “com e into C ourt on the basis that she was 
depen de n t on the dece ase d  at the tim e of his dea th  and that the deceased  
w as actua lly  supporting  her", and he had in fact “been g iv ing  his m other, 

the  p la intiff, a sum  of about Rs. 250 p e r m onth tow ards her household  

expenses."

H ow ever the learned D istrict Judge dec lined  to aw ard dam ages to 

the  p la intiff.

The  lea rned  D istrict Judge  sa id  that “a duty is cast upon a son to 

support his paren ts on ly  w hen  the paren ts are in such c ircum stances that 

they cannot support th em se lve s  and the son him self is in a position  to 

rende r ass is tance  to his needy parents. ” “ t do not th ink", he w en t on to say, 

“th a t the  ev idence  before  m e show s tha t the p la intiff had no o ther m eans 

of su pp o rting  herse lf and w as entire ly  dependen t ora w ha te ve r assistance 

the  d ece ase d  w as able to g ive her".

The  learned D istrict Judge seem ed to be of the view  that there  w as 

no necess ity  because  the  p la intiff had o ther m eans of support and that 

th e re fo re  there  w as no duty of support.
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In the case before us the plaintiff had seven children of whom Ziard, 
who at the time of his death was “about 24 years old", was the eldest. 
Another son who was at that time 21 years of age and unemployed had 
now obtained employment and was in receipt of a monthly salary of Rs. 
150/=. The plaintiff's husband was at the time of Ziard’s death in 
employment and received a monthly salary of Rs. 1,000/= for two years 
after Ziard's death when he retired at the age of 62 years.

The learned District Judge said:-

“On the evidence before me it is clear that although the plaintiff had 
a large family, her husband at that time was in fact drawing what must, 
having regard to the position in society of the plaintiff and her family, 
be regarded a comfortable salary; and that the deceased, who at that 
time was unmarried had monthly given his mother, the plaintiff, a 
portion of his own income in order to augment the resources available 
to the plaintiff.

Having regard to the principles of law referred to above, it appears 
to me that although the plaintiff’s son had been in fact assisting his 
mother by giving a portion of his income to her monthly, he cannot in 
the circumstances of this case, be considered in law, to have done so 
under any legal duty which cast upon him the obligation of supporting 
his mother. It appears to me that the assistance given by the deceased 
had been so rendered not ‘in consequence of a duty’ but “from mere 
filial affection'.

With great respect I am unable to agree that proving necessity 
required evidence that the plaintiff could not otherwise support herself 
at all and that she was entirely dependent on the child's assistance. In 
Agidahamy v. Fonseka (2) (supra) at p. 454 it was observed that the 
plaintiff's eldest son made some contribution each month. Yet the 
Court awarded damages for the loss she had sustained by the death 
of another son who, albeit more substantially, contributed towards her 
maintenance, in the case before us the learned District Judge found 
that the contribution of the deceased was towards “household ex­
penses". If as we have stated the duty of support arises when a parent 
is a victim of inopia, then it seems to me, having regard to the meaning 
of the word, that the plaintiff, despite her husband's “comfortable 
salary", was, because of her large family in need of support for the
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purchase of necessaries. Each case must depend on its own peculiar 
circumstances, but what a parent is required to show is, in the words 
of Tindall. J. A. in Oosthuizen v. Stanley (12) (supra) at p. 328-is that 
"considering his or herstation in life, he orshe is in want of what should, 
considering his or her station in lile, be regarded as coming under the 
head of necessities”.

As for the explanation that the contribution of the son was an act of 
‘mere filial affection', I am inclined to suspect that the learned District 
Judge was mislead by the distinction between support rendered in 
consequence of a duty'as distinguished from ‘mere filial affection' sought 
to be drawn by Mackintosh and Scoble, Negligence in Delict. 1958 4th Ed. 
p. 215 which the learned District Judge refers to elsewhere.

Mackintosh and Scoble cite Young v. Hutton (17) in support of their 
proposition. That case, however, makes no such distinction. In that case 
a son, returning incapacitated from active service and in need of pecuni­
ary assistance from his mother, was awarded damages as patrimonial 
loss against the defendant who had negligently caused her death.

Filial affection, as we have seen, was one of the bases upon which the 
duty of support rests. When a person is said to do something ex pietate 
or pietas causa it means that he is acting not on account of compulsion 
but out of affection and on account of a sense of duty. Pietas in ancient 
Rome denoted dutiful conduct towards the Gods, country, one's parents, 
relatives and benefactors. That duty is not a contractual obligation or one 
that is imposed by law. The formula was commonly used and well 
understood. Thus when a monument was set up and the words ex pietate 
or pietas causa were inscribed on it, it meant that the monument was 
erected not ex testamento, that is because it was required to be erected 
in terms of the deceased person's last will but because the person who 
put up the monument acted through a sense of duty. (E.g. see J G. 
Orelli's Inscriptions and Fabretti's Corpus Inscriptionem Itaticarum et 
Glossarium Italicum.)

It has a similar meaning in the law relating to the duty of support. The 
duty is an obligation arising as Sutton, J. said in Jacobs v. Cape Town 
Municipality (supra) at p. 479 “out of the sense of dutifulness which every 
child is presumed to entertain towards its parents." In Agidahamy v. 
Fonseka (supra) at p.455, De Kretser, J. said that the duty of support
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“was not a legal ob liga tion  in the sense that it w as im posed  by the law, but 
it w a s  a legal o b liga tion  inasm uch as it w as recogn ized  by the  law .”

M ack in tosh  and S coble  (ib id) say:

“ P rospective  support is inc luded in p a trim on ia l loss (per Su tton, J., 
in Jacobs v. Cape Town Municipality (supra) at 479); so tha t the  proof 
of the  loss of p rospective  support, if not too  con jectu ra l, shou ld  be 
su ffic ien t to  found  the  action, p rov ided  such support w ou ld  be ren ­
dered  in conse qu en ce  of a duty and not from  m ere  filia l a ffec tion  (cf. 
Young v. Hutton (17) w here  no support had  yet been g iven). It is 
su bm itted  tha t if the p la in tiff a lleges and proves (a) the  ex is tence  o f the  
re la tionsh ip  from  w hich  a du ty  of support a rises, (b) a s trong  poss ib ility  
of his hav ing  becom e d ependent on such support in the nea r fu tu re , 

and (c) a s trong  p robab ility  that the ch ild  w ou ld  have been able  to  a tfo rd  
such  support, he w ill be entitled  to d am ag es, though  no d ou b t on  a 
restric ted  basis. But the  best p roof of the d u ty  to su pp ort w ill, of course , 
be tha t the  p la in tiff w as, be fo re  the  dea th  of the  ch ild , in rece ip t of 
support, and  w as unab le  to  support h im self w itho u t such  ass is tance . 
In Jacob's case, w here  the  paren ts  w ere  show n  to be unab le  to 
support them se lves , S utton, J., expressed  the  v iew  that they w ou ld  
have been entitled  to dam ages w ithout p roof of actua l support having 
be ing  ren de red  them . In th is  case, how ever, they had rece ived  actua l 
support. Waterson v. Mayberry (supra) w as  fo llow ed  and app lied  in 
Oosthuizen v. Stanley, (supra) . Both cases w ere  an e xce p tio n .”

On the q ue s tion  of p rospective  support, the learned D istrict Judge  
sta tes as fo llow s:

"It is in ev idence  that the p la in tiff 's  husband  w as at all tim es m ateria l 
to  th is action  em p loyed , and w as in rece ip t of a m onth ly  incom e of Rs. 

1,000/= and that he co n tinued  to be em p loyed  fo r a bout tw o ye ars  even  
after the dea th  of the d e c e a s e d ; and that he had re tired  on ly in the  year 
1970 on reach ing  the age of 62 y e a rs .”

The learned D istrict Judge goes on to say:

"I do not th ink  that th is  is a case  w here  the question  of p rospective  
support a rises fo r co ns ide ra tio n , for at the  tim e of the d ece ase d 's  
death, the p la in tiff 's  husband  w as in fac t, em p lo ye d  and had so
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con tinued  to be in em p loym ent to r a t'least tw o years a lte r the  dea th  ot 
the  deceased."

A fte r re fe rring  to  M ackin tosh  and Scoble, Negligence in Delict 1958, 
4 th  ed. 215 -  the on ly authority  cited by the learned D istrict Judge in 
support of his sta tem ent of the law  -  the C ourt of A ppea l referred to 
Jacobs v. Cape Town Municipality, (s u p ra ) ; R. W. Lee 's Introduction to 
Roman-Dutch Law, 1953, 5th ed. 41 and w ent on to state as fo llow s:

“Th is  C ourt is unable  to  find au thority  e ithe r in S ir Lanka or in South  
A frica  w here  dam ages had been aw arded fo r loss of p rospective  gain 
in the absence of a du ty  of support. If the p rinc ip les  just d iscussed  are 
to  be im p lem ented  the p la intiff m ust first estab lish  the du ty  of care 
resting  on  the  deceased  to support his parents. In the case ot 
Agidahamyv. Fonseka reported  at 43 N .L.R . 453, an o rd e rfo r support 
of a paren t w as m ade in c ircum stances w here  she w as a w idow  and 
the husband d ied before  the dea th  of the child . That case can be 
d is tingu ished  as the husband/ fa ther is still alive in the instant case."

W ith g reat respect the fact that the fa ther w as alive in th is case  is an 
unaccep tab le  reason fo r d is tingu ish ing  Agidahamy v. Fonseka, to r w hat 
is re levant is w he th e r the fa ther p rovided and w as able to continue  to 
p rovide  su ffic ien tly  fo r his fa m ily 's  necessaries. P rim arily  the duty of 
support fa lls upon the husband. H ow ever, w here  he is dead o r unable  to 
p rov ide  support, tha t duty fa lls on o ther persons. See Miller v. MillerR. W. 
Lee An Introduction to Roman-Dutch Law, 1953, 5th Ed. at p. 41. Indeed 
a fa ther, if he is unable  to w ork and is ind igent, m ay h im self c la im  to be 

supported  by a child . (In re Knoop (19) Jacobs v. Cape Town Municipality 
(supra) Oosthuizen v. Stanley (supra) Graal v. Speedy Transport (20), 
Anthony and Another v. Cape Town Municipality (supra).

The C ourt of A ppea l w en t on to state as fo llow s:

“ Mr. M usthapa  has u rged  th is  C ourt to  cons ide r that the husband 
w as n e a rre tir in g  age and that the d eceased  being the e ldest son w ould 
p robab ly  have had to support his paren ts  and the rest of the fam ily  in 
the  o rd ina ry  course.

W e are unable  to accept th is subm ission. It could  w ell be that the 
husband  after re tirem ent m ay find o ther m ore lucrative  em p loym ent.
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To co m e  to a v iew  tha t such  th ings  as su bm itted  by a p p e lla n t’s 
C ounse l a re  p ro ba b le  w ou ld  be pure  co n jecture . The re  is no ev idence  
befo re  th is  C ourt to  show  tha t the  d ece ase d  ch ild  had a du ty  of 
p rospective  support to w ards  h is p aren ts  o r o the r m em bers  of . his 
fam ily .

W e th e re fo re  u pho ld  the jud gm e n t of the  C ourt be low  and d ism iss 
the  appea l. No co s ts .”

The d e ce a se d  w a s  co n tribu ting  tow ards  h ouseho ld  e xpe nse s  even  at 

the tim e  w he n  h is fa th e r w as  in em p lo ym en t and there  w as  a strong  
p robab ility  of the  m o th e r b ecom ing  even  m ore ind igent w he n  her h u s ­

band retired . T he  lea rned  D istric t Judge  w a s  of the  v iew  tha t the son could  
have been e xpe cted  to support his m other. He says:

“ .............the  p la in tiff 's  son w as about 25 ye a rs  of age  and w as
unm arried  and there  w a s  every p rospect of his be tte ring  his position . 
In the  c ircu m s ta n ce s  it w ou ld  be reasonab le  to  in fer tha t the  p la in tiff’s 
son  w ou ld  have co n tin ue d  to g ive  his m o th e r the support tha t he had 
been rende ring  at the  tim e  of his dea th  fo r at least a no the r five 
y e a rs ...... ”

In the c ircu m s ta n ce s  it is d ifficu lt to u nders tand  w hy the  lea rned  D istric t 
Judge  found  that the  question  of p rospective  support d id not a rise  fo r 

cons ide ra tio n . It seem s to m e that w hen  the  p la in tiff c la im ed  d am ag es  fo r 

p a trim o n ia l loss she w as m ore  conce rned  w ith  p rospective  ga ins than  
w ith  a ccrued  losses. And it is w e ll-se ttle d  law  tha t P a trim on ia l loss 
inc ludes p ro spe ctive  ga ins. (See Union Government v. Warnecke{supra) 
Young v. Hutton (supra) Jacobs v. Cape Town Municipality (supra) at p. 

479. See a lso  the passage  in M ack in tosh  and S coble  c ited  by the learned 

D istrict Judge.)

M oreo ve r the  d ece ase d  w as a M uslim  and it is to be e xpected  that he 
w ou ld  have obse rve d  the  duty im posed on h im  by his fa ith  and there fo re  
co n tin ue d  to p rov ide  support. In M u lla ’s Principles of Mahomedan Lavs, 
1977, 18th Ed. by M. H idaya tu llah  and A rshad  H ida ya tu lla h  the  du ty  is 

s ta ted  as fo llo w s at p. 385  p arag ra ph  371:

“ M a in te n a n c e  o f p a re n ts .-  (1) C h ild ren  in easy c ircu m s ta n ce s  are 

bound  to m ain ta in  th e ir poor p aren ts  a lthough  the  la tte r m ay be able  

to  earn  som e th in g  fo r th em se lves.
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(2) A son though  in s tra itened c ircum stances is bound to m aintain 
his m other, if the m other is poor, though  she m ay not be infirm .

(3) A  son, w ho, though  poor, is earning som eth ing, is bound to 
support his p oo r fa th e r w ho earns noth ing ."

The  find ing  of the  learned D istrict Judge I have referred to w ith  regard 

to  the expected  im provem ent in the  financia l c ircum stances of the d e ­

ceased  a lso  d isposes of a ffo rdab ility -the  th ird  requirem ent m entioned by 
M ack in tosh  and Scoble  as being necessary fo r the p la intiff to qua lify  for 

dam ages..

I tu rn  to  the assessm ent ot d am ages. The pla intiff c la im ed  a sum  of 

Rs. 40,000 /= . The learned D istrict Judge  held that the p la in tiff 's  c la im  

cou ld  not succeed  fo r th e  reasons w e  have a lready d iscussed. H ow ever, 

he w en t on  to say that if his find ing  w as found  to be w rong, then  the 

question  o f the  quan tum  of dam ag es w ou ld  arise, and cons idering  that 

the  dece ase d  w as 25 years o ld at the tim e of his death, that he had every 

p ro spe ct of be tte ring  his pos ition  and tha t he w ou ld  continue  provid ing  

support fo r at least ano the r five years, the learned D istrict Judge w as of 

the  v iew  that a sum  of Rs 10,000 w ou ld  be reasonab le .

No doubt the m atters refe rred  to by the learned D istrict Judge w ere 
re levant in a rriv ing at a dec is ion  w ith  regard  to the assessm ent of 
com pensa tion . For instance, he seem s to have taken into account the fact 
tha t the d eceased  had g ood  p rospects  of a tta in ing  a m uch better incom e.
I have taken  th is  into account as a ffec ting  the m uitip lie r in the ca lcu la tion  

of d am ag es. The  age and w ork ing  life of the deceased-the  source of the 
dep en de ncy  w h ich  (sub ject to certa in  excep tions w hich  are not applicable  
in th is  case) cou ld  not have continued  beyond  the span of his w ork ing  life, 
seem s to have been taken into account by the learned D istrict Judge. 

H ow ever, there  is noth ing  to show  that he a lso took into cons ide ra tion  the 
e xpecta tion  of life 'o f the c la im ant. A cco rd ing  to the evidence she w as 38 

years  of age  w hen  she lost her son and p roperly  p roved  Life Tab les w ith  
the  a ss is tance  of an actuary w ou ld  have been of g reat ass is tance  to us. 
H ow ever, no actuaria l ev idence w as put before  the C ourt. A lthough  we 
are not tied  d ow n  by w ha t H olm es, J. A. in Anthony and Another v. Cape 
Town Municipality (supra) at p. 451 described  as inexorab le  actuaria l 

ca lcu la tio ns  (See also Legal Insurance Co-. Ltd., v. Botes (21) Arendse v.
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Maher{22) w e w ou ld  have  liked  lo  have  had such  ev idence. For a lthough  

the fo rm u la tion  of a su ccess fu l c la im  fo r p rospective  dam ag es o r the 

rebutta l of an ex tra vag a n tly  la rge  one is n eve r a s im ple  exerc ise  in 

actuaria l m a th em a tics  (Cf. R. H ow royd  and F lorence  J. H ow royd , The 
Assessment of Compensation for Loss of Support, 1958 LXXV S. A. L. J. 

65) such  ev idence  w ou ld  have been inva luab le  espec ia lly  in assess ing  

how  m uch  ca p ita l shou ld  be pa id  to the  p la in tiff to  e nab le  her to  have a 

fixed  sum  per m onth  fo r life. The  absence  of actuaria l ev idence  d oe s  not 

absolve m e fro m  the  du ty  of assess ing  d am ag es. I m ust do the  bes t I can. 

(Cf. Arendse v. Maher{22). W ith  the  very scanty m ate ria l in hand, having  

regard to all the  c ircu m sta n ce s  of the case w h ich  are in ev idence  I am  of 

the  v iew  tha t the sum  of Rs. 40 ,000 /=  c la im ed  by the  p la in tiff is not 

excessive.

For the  rea son s  s ta ted  above I set aside the  judgm ent app ea le d  from  

and o rd e r tha t the  d e fe nd a n ts  - resp on de n ts  shall pay the p la in tiff - 

appe llan t an agg re ga te  sum  co m p ris ing  (1) Rs. 4 0 ,0 00 /=  as dam ages 

and (2) in te rest on the  sa id  sum  of Rs. 40 ,000 /=  at the  ra te  o f tw e lve  per 
centum per annum trom 10th May, 1970, that is, the date ot the institution 
of the action , to  6 th  April, 1990, that is, the  d a te  of th is  O rder. I a lso  o rder 

the  p aym en t of fu rthe r in terest at fifte e n  per centum per a nn um  on the 

sa id  a g g re g a te  sum  from  6th April, 1990, that is, the da te  of th is  O rd e r to 

the  da te  of paym ent.

The  p la in tiff - app e llan t is en titled  to Rs. 2 ,500/=  as costs.

M . D. H. F E R N A N D O , J . —  I agree.

K . M. M. B . K U L A T U N G E . J . —  I agree.

Appeal allowed.

Damages ordered.


