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(Vs
M A L I B A N  B IS C U I T  M A N U F A C T O R IE S  L T D .,  P e tition er, 

and R .  S U B R A J IA N fA M  el al., R e s p o n d e n ts

S. O. 207j6S— Application for Conditional Leave to 
ap})eal to Her Majesty the Queen-in-Council in

S. C. Application N o. d9SjG7

Privy Council— Cortiornri application—Order of Supreme Court refusing it—Appeal 
does not lie therefrom to Privy Council— “  Civil suit or action ” — Civil Procedure 
Code, s.'G— Appeals {Privy Council) Ordinance (Cap. 100) , s. 3.

An application to tho Supremo Court for a writ o f  Certiorari is not'n civil suit 
or action. Accordingly, tho Supremo Court will not grant lcavo to appeal 
to Her Majesty-in-Council from an ordor refusing an application for Writs o f 
Certiorari and Prohibition.

Colombo Apothecaries Co., Ltd. v. Wijesuriya (71 N. L. R . 25S) not followed.
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A .  P P L  1 C A T  I O N  fo r  c o n d it io n a l lea v e  to  ap peal to  (h e  P r iv y  C o u n c il .

C. Jianyancithan, Q.G., w ith  S. J. Kad-injamcr, Q.C., ft. S . Baenuyake, 

II. A . Abeyuvnlcne a n d  K . D . P . Wickramasitujke, fo r  (h e  p e t it io n e r .

N . Satyendra, fo r  th e  2 n d  respondent-.

Cur. adv. vidt.

D e c e m b e r  19, 1969. Sa m e r a w jc k r a m e , J .—

T h e  p e t it io n e r  a p p lie s  fo r  le a v e  to  ap peal to  H er  M a jc s ty - in -C o u n c il  
fr o m  an  o r d e r  o f  th is  C o u r t  re fu s in g  an  a p p lica tion  fo r  w rits  o f  C e r tio ra r i 
a n d  P ro h ib it io n . T h e  M in iste r  o f  L a b o u r  had  re ferred  ce rta in  d is p u te s  
b e tw e e n  e m p lo y e e s  o f  th e  p e t it io n e r  represented  b y  th e  2 n d  r e s p o n d e n t  
a n d  th e  p e t it io n e r -co m p a n y  to  (h e  1st resp on d en t \>ho is President o f  a 
L a b o u r  T rib u n a l fo r  s e t t le m e n t  b y  a rb itra tion . A t  th e  :n q u ir y  th e  1 s t 
r e sp o n d e n t t c c k  u p  f o r  a d ju d ic a t io n  as pre lim in a ry  m a tte r  o b je c t io n s  b y  
th e  p e t it io n e r  th a t  th e  o r d e r  o f  th e  M in ister re ferrin g  th e  d is p u te  w a s  
n o t  v a lid  a n d  th a t  (h e  T r ib u n a l h a d  n o  ju r isd ict ion  to  in q u ire  in t o  lire 
d isp u te . T h e  1st r e sp o n d e n t  o v e r -ru le d  th e  o b je c t io n s  an d  t h e  p e t it io n e r  
m a d e  an  a p p lica t io n  to  tlxis C o u r t  fo r  a  w rit  o f  c e rt io ra r i t o  q u a sh  th e  
o r d e r  o f  th e  1st r e sp o n d e n t  a n d  a  w r it  o f  p ro h ib it io n  a g a in s t t h e  1st 
re sp o n d e n t p r o h ib it in g  h im  fr o m  h a v in g  a n y  fu rth e r  in q u ir y  in  th e  
m a tter .

L e a rn e d  cou n sel fo r  th e  2 n d  resp on d en t su b m itted  th a t  th e  o r d e r  o f  
th is  C ou rt d ism issing  th e  a p p lic a t io n  o f  (h e  p e tition er  -was n e t  o n e  m a d e  
in  a  civ il su it o r  a c t io n  a n d  re lied  on  th e  decision  o f  th e  D iv is io n a l B e n c h  
in  Silverline Bus Co. U d .'v .  Kandy Omnibus Co., L td .1. L e a rn e d  
cou n se l fo r  th e  p e t it io n e r  su b m itte d  (.bat (h a t  d e c 's 'o n  h a d  in  effect-, 
th o u g h  n ot ex p ressly , b e e n  o v e r -r u le d  b y  (h e  P r iv y  C ou n cil h i Temit loon  
v. Duraisamy

I n  th e  Sihcrline Bus Co. case, B a sn a y n k c  C .J . c o n s id e re d  th e  n a 'u r e  
a n d  sco p e  o f  a n  a p p lic a t io n  fo r  a  w rit  a n d  sa id , “  T h e  d ic ta  I  h a v e  c ite d  
g o  t o  sh o w  th a t  p ro ce e d in g s  in  ce rt io ra r i d o  n o t  fa ll w ith in  th e  c a te g o r y  
o f  p ro ce e d in g s  k n ou  n  as  su its  o r  a c t io n s . In  certiora ri t lie  C o u r t  e x e rc ise s  
its  su p e rv iso ry  fu n c t io n s  in  o r d e r  to  determ in e  w h eth er  th e  in fe r io r  
tr ib u n a l has e x ce e d e d  its  ju r is d ic t io n  o r  c o m m itte d  an  e r ro r  o f  la w  
a p p a re n t o n  th e  fa c e  o f  th e  p ro ce e d in g s , and  is n o t  ca lle d  u p o n  t o  
p r o n o u n c e  ju d g m e n t  o n  th e  m e r its  o f  th e  d isp u te  b e tw e e n  th e  p a r lie s  
b e fo r e  th e  in fe rio r  t r ib u n a l.”

1 [1956) 5$ N. L. B. 193.
I**—K 3231 (1/71)

’ [195S) 59 N. L. 11. 431.
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L a t e r  in  h is  ju d g m e n t B a sn ay ak e , C .J .,  r e fe rred  to  In  re Goonesingha l , 
in  w h ich  M o se le y  J .  h e ld  th a t an  a p p lic a t io n  fo r  a w rit o f  certiora ri fe ll 
w ith in  th e  d e fin it io n  o f  a c t io n  in se c t io n  6  o f  th e  C ivil P roced u re  C o d e  
w h ich  re a d s  :—

"  E v e r y  a p p lica t io n  to  a co u r t  f o r  r e l ie f  o r  r e m e d y  ob ta in a b le  th r o u g h  
th e  e x e rc ise  o f  th e  c o u r t ’s p o w e r  o r  a u th o r ity ,  o r  otherw ise t o  in v ite  
its  in te r fe re n ce , co n s titu te s  an  a c t io n

W it h  re fe re n ce  to  M ose ley  J . ’s d e c is io n  B a sn a y a k e  C .J. sa id , W it h  
g r e a t  r e s p e c t  I  fin d  m y s e l f  u n a b le  t o  a g r e e  w ith  th e  conclu s o n  o f  th e  
le a rn e d  J u d g e . A  w r it  o f  c e rt io ra r i is n o t  a  m eans o f  o b ta in in g  a n y  
r e lie f  o r  rem edy- th ro u g h  th e  C o u rt ’s  p o w e r  o r  a u th o r ity . I t  is a  p u re ly  
s u p e r v is o r y  fu n c t io n  o f  th e  Court-, w h ile  s e c t io n  G o f  th e  C ivil P r o c e d u r e  
C o d e  c o n te m p la te s  a n  en tire ly  d iffe re n t fu n c t io n . In  m y  v ie w  it  w o u ld  
b e  w r o n g  t o  rea d  sec tion  G b y  itse lf  w ith o u t  re fe re n ce  to  the o th e r  p r o v i ­
s io n s  o f  th e  C iv il P ro ce d u re  C od e . T o  m y  m in d  se c t io n  G w hen  read  w ith  
th e  o t h e r  se c t io n s  o f  th e  C ivil P r o ce d u r e  C o d e  lea v es  n o  room  fo r  th e  v ie w  
th a t  a  w r it  o f  certiora ri fa lls  w ith in  t h e  d e fin it io n  o f  a c tion  in  th e  
C o d e .”

B a s n a y a k e  C .J ., th e n  con s id ered  th e  m e a n in g  o f  th e  expression  “  C iv il 
s u i t  o r  A c t io n  ”  in  se c t io n  52 o f  th e  C h a r te r  o f  1S33 an d  S ection  3 o f  t h e  
A p p e a ls  (P r iv y  C ou n cil) O rd in a n ce . H a v in g  re fe rred  to  certa in  d e c is io n s  
o f  th e  P r iv y  C ou n cil h e  sa id , “  T h e  a b o v e  d e c is io n s  o f  the P r iv y  C o u n c il 
c o n fir m  m e  in  th e  op in io n  I  h a v e  f o r m e d  th a t  tire w ords ‘ c iv il su it  o r  
a c t io n  ’ in  se c t io n  3 o f  th e  O rd in a n ce  s h o u ld  b e  con stru ed  in their  o r d in a r y  
se n se  o f  a  p ro ce e d in g  in  w h ich  o n e  p a r t y  su es fo r  o r  claim s so m e th in g  
f r o m  a n o th e r  in regu lar  c iv il p r o ce e d in g s  a n d  th a t  an  a p p lica tion  f o r  a  
w r it  o f  ce r t io ra r i d o e s  n o t  fa ll w ith in  t h e  a m b it  o f  those w ord s in th e  
c o n t e x t  in  w h ich  they- o c c u r .”

I t  w o u ld  a p p ea r  th a t  B a sn a y a k e  C .J . h e ld  th a t  an  a p p lica tion  f o r  a  
w rit  o f  c e rt io ra r i d id  n o t  fa ll w ith in  th e  a m b it  o f  ’ * c iv il su it o r  a c t io n  ”  
o n  th e  fo llo w in g  g ro u n d s  :—

(a) P r o c c e d 'n g s  f o r  c e r t 'o ra r i a re  n o t  su its  o r  a ction s  as in  th em  t h e  
C o u r t  ex ercises  its s u p e r v is o r y  fu n c t io n s  an d  is n o t  ca lled  u p o n  
t o  p ro n o u n ce  ju d g m e n ts  o n  th e  m erits  o f  th e  d ispu te b e tw e e n  
th e  p a rt ie s  b e fo r e  th e  in fe r io r  tr ib u n a l.

<b) su ch  a n  a p p lica t io n  d o e s  n o t  fa ll w ith in  th e  defin ition  o f  a c t io n  in  
se c t io n  6 o f  th e  C ivil P r o ce d u r e  C o d e ,

(c )  a “  c iv il su it o r  a c t io n  ”  m u st b e  c o n s tr u e d  to  be a p ro ce e d in g  in  
w h ich  o n e  p a r ty  su es fo r  o r  o b t a in s  som etn in g  from  a n o th e r  in  
regu lar c iv il p roceed in g s  a n d  a n  a p p lica tion  fo r  c e r t io ra r i 
th e re fo re  d o c s  n o t  fa ll w ith in  th a t  ex p ress ion .

1 (7 9 J 2 )  U  tY .  L. It. 7-5.
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In Tennekoon u. Bvraisamtj (su p ra ) th e  v ie w  e x p ressed  b y  B a sn a y a k c  
C .J ., in rega rd  to  th e  m ea n in g  to  be  g iv e n  to  th e  ex p ress ion  “  c iv il su it o r  
a c t io n  ”  lias been  ex p ress ly  d is a p p ro v e d  a n d  a c c o rd in g ly  th e  last g ro u n d  
g iv e n  b y  h im  fo r  rega rd in g  an  a p p lica t io n  fo r  ce rt io ra r i as n o t  b e in g 'a  
c iv il su it  o r  a c t io n  m u st be rega rd ed  as o v e r -ru le d . T h e  P r iv y  C ou n cil 
expressly ’ re fra in ed  fro m  o th erw ise  ilea ling w ith  th e  d e c is io n  in (h e  
Silverline Bits Co. case  (su p ra ). I t  sa id , “ A f t e r  th e  a p p lica t io n  f o r  
le a v e  t o  a p p ea l to  th e  P r iv y  C ou n cil h ad  been  g ra n te d  in th e  p resen t 
ease a b e n c h  o f  f iv e  ju d g es  (o n e  o f  w hom  d issen ted ) in t lie  case o f  Si! valine 
Bus Co., Ltd. v. Kandy Omnibus Co., Ltd., a fte r  a  v e ry  fu ll an d  ca re fu l 
re v ie w  o f  tw o  co n flic t in g  lin es o f  a u th o r ity , d e c id e d  th a t  an  a p p lic a t io n  
to  th e  S u p re m e  C o u r t  fo r  a w rit  o f  ce rt io ra r i w as n o t  a 1 c iv il s u i t o r  a c t io n  ’ 
w ith in  th e  m ea n in g  o f  se c tion  3 o f  th e  A p p e a ls  O rd in a n ce . C ounsel f o r  
th e  C om m iss ion er  in th e  p re se n t case  d id  n o t  co n te n d  th a t  th e  d e c is io n  
in  th e  Silverline case w as w ro n g  : th e  p o in t  a c tu a lly  d e c id e d  is n o t  b e fo r e  
th e ir  L o r d sh ip s , a n d  th e y  h a v e  h eard  n o  a rg u m e n t u p o n  it. I t  fo llo w s , 
h o w e v e r , fr o m  th e  v iew s w h ich  th e y  h a v e  a lrea d y  e x p ressed  th a t  th e y  
c a n n o t  a c c e p t  th e  v iew  o f  B a sn a y a k c , C .J ., th a t  th e  w o rd s  ‘ c iv il su it o f  
a c t i o n ’ in  se c t io n  3 o f  th e  A p p e a ls  O rd in a n ce  sh ou ld  be lim ited  to  ‘ a 
p ro ce e d in g  in  w h ich  o n e  p a rty  sues fo r  o r  cla im s so m e th in g  from a n o th e r  
in regu lar  c iv il p ro ce e d in g s

E a rlie r  in th e  ju d g m e n t  o f  th e  P r iv y  C ou n cil th e  d e fin it io n  o f  a c t io n  in 
se c t io n  6 o f  th e  C ivil P ro ce d u re  C o d e  w as se t o u t  a n d  i t  w as s ta te d ,
“  T h is  is  w h a t th e ir  L o rd sh ip s  th in k  is th e  m ea n in g  o f  ‘ a c t io n  ’ in th e  
C h arter  a n d  in  th e  A p p ea ls  O rd in a n ce  th o u g h , as w ill h a v e  been  seen , 
th e y  d o  n o t  fo u n d  th e ir  d ec is ion  o n  th is  se c t io n .”  T h e  ju d g m e n t  d id  n o t  
co n s id e r  w h e th e r  an  a p p lica t io n  fo r  a  w r it  d id  o r  d id  n o t  fa ll w ith in  
th e  d e fin it io n  fo r  th e  B o a rd  h ad  n o t  b e fo r e  it  a n  a p p ea l fr o m  an  o r d e r  
o n  su ch  a n  a p p lica t io n . N o r  d id  th e  P r iv y  C ou n cil dea l w ith  
B a sn a y a k c  C .J . ’s v ie w  th a t  su ch  an  a p p lica t io n  d id  n o t  fa ll w ith in  th e  
d e fin it io n .

I t  w o u ld  th u s a p p ea r  th a t  th ou g h  o n e  g ro u n d  g iv e n  in  th e  ju d g m e n t  in 
th e  Silvcrline B vs Co. case (su pra ) m u st b e  reg a rd ed  as  o v e r-ru le d , th e  
o th e r  t w o  g ro u n d s  fo r  th e  fin d in g  th a t  an  a p p lica t io n  fo r  certiora ri is 
n o t  a  c iv i l  su it  o r  a c t io n  rem ain  u n to u ch e d  b y  th e  P rivy ' C ou n cil d e c is ion . 
T h e  D iv is io n a l B e n c h  d ec is ion  w as m a d e  by' a B e n c h  o f  fiv e  ju d g es  o n  a  
re fe ren ce  u n d er  se c t io n  31 o f  th e C ou rts O rd in a n ce  a n d  m u st b e  co n fo r m e d  
to  by' th is  C o u rt  co n s titu te d  as it  is by' tw o  ju d g es . I  a m  th ere fo re  o f  th e  
v iew  th a t  w e  a r c  b o u n d  by' th a t  d ec is ion  a n d  th a t  i t  is n o t  o p e n  to  u3 to  
tak e  any ' o th e r  v ie w  th an  th a t  a n  a p p lica t io n  fo r  w rits  o f  ce rt io ra ri a n d  
p r o h ib it io n  is n o t  a c iv il su it  o r  a c tion .

In  Colombo Apothecaries Co., Ltd. v. E. A . Wijesooriija el a l.1 
T e n n e k o o n , J . ,  t o o k  th e  v ie w  th a t  in  Tennekoon v. Duraisamy (su p ra ) 
th e  P rivy ' C ou n cil has e x p ress ly  o v e r-ru le d  th e  ratio decidendi in  th e

1 (196S) 71 -V. L. B. 25S.
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Silverline Bus Co. case. W it h  r e s p e c t , I  a m  u n a b le  to  a g ree  f o r  th e  
re a so n , as se t  o u t a b o v e , th a t  so m e  g ro u n d s  o f  th e d ec is ion  in  th e  la t te r  
ca se  rem a in  u n tou ch ed . I n  th e  ca se  d e c id e d  b y  T e n n e k o o n , J . ,  le a v e  
w a s  g ra n te d  a lso  o n  th e  a lte r n a t iv e  g r o u n d  th a t  it. w as a m a tte r  o f  p u b l ic  
im p o rta n ce .

L e a r n e d  counsel fo r  th e  2 n d  r e s p o n d e n t  a lso  co n ten d ed  th a t  th e  m a tt e r  
in  d is p u te  o n  th e  a p p ea l d id  n o t  a m o u n t  t o  rupees five  th o u s a n d  a n d  
th a t  th e  ap p ea l d id  n o t  in v o lv e  a n y  p r o p e r t y  claim  o r  q u e st io n  o f  th a t  
v a lu e . I t  is u nn ecessary  t o  c o n s id e r  th a t  co n te n tio n . I

I  h o ld  a cco rd in g ly  th a t  th e  o r d e r  s o u g h t  to  b e  ap p ea led  fr o m  is n o t  o n e  
m a d e  in  a  c iv il su it o r  a c t io n  a n d  th a t  th e  p e tition er  is n o t  e n t it le d  f o r  
le a v e  t o  ap p ea l. T h e  a p p lic a t io n  is  th e re fo re  d ism issed  w ith  c o s ts .

Pandita-Gunawardene, J .— I  agree.

Application dismissed.


