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CHANDRASIRIV.
UNIVERSITY OF RUHUNA AND OTHERS

S U P R E M E  C O U R T  
BANDARANAYAKE, J.
W EERASU R1YA J, AND  
JAYASINGHE, J.
S C  (FR) APPLICATION N O  326/2003 
23RD N O V E M B E R  2004 AND 10TH JA N U A R Y  

AN D  18TH M AR CH , 2005
Fundamental Rights - “Warning" issued against the petitioner without proper
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inquiry and arbitrarily - Arbitrary exercise of discretion by the University contrary 
to natural justice-invalidity of warning - Article 12(1) of the Constitution.

The petitioner was a Senior Professor of Forensic Medicine of the Faculty of 
Medicine, University of Ruhuna. He was a PGIM Board certified JM O  and a 
“Government Medical Officer” within the meaning of section 2 of the Code of 
Criminal Procedure Act, No. 15 of 1979 com petent to hold post mortem  
examinations, examine persons in police investigation and act as an inquirer 
Into Sudden Deaths within specified Districts or other parts of the country as 

directed by Magistrates except the Western Province.

The petitioner and Dr. Ruwanpura who w as also a Consultant Judicial 
Officer noted that paediatricians who were not attached to the Department of 
Health but attached to the Faculties of Universities were discharging the function 

of Judicial Medical Officers in child abuse cases. Hence the petitioner and 
Dr. Ruwanpura informed the Deputy Inspector General, Southern Range that 
Pediatricians who are not “Government Medical Officers” competent to undertake 

such work under the C o d e  of Crim inal P rocedure Act were doing such  
unauthorized work. That letter was copied to the Attorney - General, Magistrates 

and the Chairm an of the National Child  Protection Authority (P4) dated  
14.02.2002.

The University of Ruhunu at a Faculty Board meeting referred the said letter 
P4 to the Sri Lanka Medical Council for action. The council decided that the 
allegations made against the petitioner for sending that letter did not constitute 
professional misconduct.

Thereafter, on a decision of the University Council, a Com m ittee was 
appointed to consider whether disciplinary action may be taken against the 
petitioner for writing the letter P4. It is to be noted that a preliminary inquiry 

should be held for that purpose. T h e  Com m ittee held that there w as no 
necessity to hold a disciplinary inquiry against the petitioner but to avoid pain of 
mind to other members of the Board the petitioner should be warned.

Accordingly by letter dated 21,05.2002(P5) the second respondent (Vice 
Chancellor) warned the petitioner. The  petitioner complained, inter alia, of 
violation of Article 12(1) of the Constitution.

HELD:
1. According to the University Establishm ents C o d e  warning is not a 

punishment, but used only after an inquiry upon a charge sheet against 
the repitition of an act or omission. A copy of the warning letter has to be 
filed in the personal file of the person concerned.
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2. In the circumstances, issue of a warning without a charge sheet and a 

preliminary inquiry was arbitrary.

3. Even if the Vice chancellor was authorized to issue a warning, the issue 

of the warning without a charge sheet and a preliminary inquiry was an 

arbitrary exercise of discretion in violation of Article 12(1) of the 

Constitution.

4. Discretion of a statutory body is never unfettered. It should be exercised 

according to law. Here the warning was issued contrary to the principles 

of natural justice.

5. The Committee could not have recommended the issue of a warning 

before holding an inquiry as directed by the Vice-Chancellor. The  

Committee exceeded its powers by recommending the warning and 

exceeded its jurisdiction.

6 . The act of the Committee without jurisdiction and the warning by the 

Vice Chanceller were void in law, and had no legal effect.

7. For the above reasons, the petitioner’s fundamental rights under Article 

12(1) were infringed.

C a s e s  referred to :

1. Ram Krishna Dalmia v. S. R. Tendolkar (1958) Air S C  538

2. Saman Gupta vs. Jammu and Kashmir (1983) Air S C  1235

3. Padfield vs. Minister of Agriculture (1968) A. C . 997

4. Breen v. Amalgamated Engineering Union (1971)1 All. E. R. 1148

APPLICATIO N  for relief for infringement of fundamental rights 

J. C. Weliamuna with Govinda Jayasinghe for petitioner.

Wijayadasa Rajapakse, P. C . with Kapila Liyanagamage for respondents.

Cur. adv. vult.
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06th June 2005
SHIRANI BANDARANAYAKE, J.

T h e  p e titio n e r in th is  a p p lic a tio n  is a  S e n io r  P ro fe s s o r o f F o re n s ic  
M e d ic in e  a tta c h e d  to  th e  F a c u lty  of M e d ic in e , U n iv e rs ity  o f R u h u n a .  
A c co rd in g  to  th e  p etitio n er, h e  is th e  s e n io r  m o s t P ro fe s s o r o f F o re n s ic  
M e d ic in e  in s e rv ic e  a n d  th e  s e n io r m o s t P G IM  B o a rd  C e rtif ie d  (B o a rd  of 
M a n a g e m e n t of th e  P o s t G ra d u a te  In s titu te  o f M e d ic in e ) C o n s u lta n t in 
F o re n s ic  M e d ic in e  in S ri L a n k a . T h e  p e tit io n e r h a s  o b ta in e d  s e v e ra l  
qua lifications , h as  c a rr ie d  o u t e x te n s iv e  re s e a rc h  w h e re  h e  h a s  p ro d u c e d  
o v e r  4 5  a rtic les , a n d  h a s  s e rv e d  in s e v e ra l o th e r  c o u n tr ie s  in a d d itio n  to  
b e in g  a  R e g is te re d  M e d ic a l P ra c tit io n e r in th e  S ri L a n k a  M e d ic a l C o u n c il 
( p 1 ,p 1 A - p lH a n d p 2 )

T h e  p etitioner h ad  c o m m e n c e d  his a c a d e m ic  c a re e r  in th e  U n ivers ity  o f 
P e ra d e n iy a  a s  a  L e c tu re r in F o re n s ic  M e d ic in e  in 1 9 7 1 . H e  h a d  jo in e d  th e  
U n ivers ity  o f R u h u n a  on 2 0 .0 4 .1 9 8 1  a s  a  P ro fe s s o r o f F o re n s ic  M e d ic in e  

in th e  sa id  U n iv e rs ity  (P 3 ) .

T h e  p e titio n e r s u b m itte d  th a t s in c e  1 9 8 1 , a s  a  P ro fe s s o r o f F o re n s ic  
M edic ine  of the University of R u h un a , an d  a  P G IM  B oard  Certified  C onsu ltant 
J M O , h e  h as  p erfo rm ed  Jud ic ia l M e d ic a l S e rv ic e s , such  a s  e x a m in a tio n  of 
p e rs o n s  p ro d u ce d  b y  th e  p o lice  a n d  th e  C o u rts . H e  h a d  a ls o  c o n d u c te d  
fo re n s ic  a u to p s ie s  on o rd e rs  o f th e  In q u iro rs  into  s u d d e n  d e a th s  a n d  
M a g is tra te s  in re la tio n  to  s u d d e n  d e a th s  w ith in  th e  P o lic e  d iv is io n s  of 
G a lle , A k m e e m a n a , P o d d a la , R a th g a m a , H a b a ra d u w a  a n d  H ik k a d u w a .  
T h e  p e titio n e r h a d  a ls o  c o n d u c te d  s e v e ra l P o s t M o rte m  E x a m in a tio n s  
from  o ther p laces in th e  country, ex ce p t W e s te rn  P rovince, w h e re  so  o rd ered  
b y  th e  M a g is tra te s .

T h e  p e titio n er c o m p la in e d  th a t, b y  le tte r d a te d  2 1 .0 5 .2 0 0 3  (P 5 ) ,  th e  
2 n d  re s p o n d e n t h ad  in fo rm e d  him  th a t, on  th e  re c o m m e n d a tio n s  of th e  
C o m m itte e  a p p o in te d  b y  th e  C o u n c il o f th e  U n ivers ity , th a t th e  p e tit io n e r  
h a s  b e e n  w a rn e d . A cco rd in g ly , h e  a lle g e d  th a t th e  d e c is io n  c o n ta in e d  in 
th e  d o c u m e n t m a rk e d  P 5  h a s  th e  e ffe c t of cu rta ilin g  th e  p e tit io n e r ’s right 
to  ho ld  a  law fu l o p in io n  a n d /o r  to  e x p re s s  h is  v ie w s  on  a  m a tte r  o f p u b lic  
im p o rta n c e  an d  th e re fo re  th e  sa id  d ec is io n  of th e  C o u n c il is v io la tiv e  of 
A rtic le s  1 0  a n d /o r  14 (1  ) (a )  of th e  C o n s titu tio n . H e  fu rth e r  a lle g e d  th a t th e  
co nduct of th e  m e m b e rs  of th e  C o u nc il of th e  U n ivers ity  o f R u h u n a  a n d  th e  
d ec is io n  th a t w a s  c o n ta in e d  in P 5 , is unfa ir, u n re a s o n a b le , u n la w fu l a n d  
th e re fo re  is in vio lation  o f th e  p e titio n er’s fu n d a m e n ta l rights g u a ra n te e d  to 

him  in te rm s  o f A rtic le  1 2 (1 )  o f th e  C o n s titu tio n .
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This C ourt g ran ted  lea ve  to p roceed  for the a lleg ed  infringem ent of Articles 
1 2 (1 )  a n d  1 4 (1 )  (g ) of th e  C o n stitu tion .

T h e  p e titio n e r’s co m p la in t, is a s  fo llow s:

A t th e  tim e  w h e re  th e  in fr in g em e n t th e  p e titio n er is n ow  com plain ing  

to o k  p la ce , h e  w a s  serving as  th e  S en io r P ro fesso r of F orensic  M edicine  

a t th e  F a c u lty  o f M e d ic in e , U n iv e rs ity  o f R u h u n a . A c co rd in g  to  the  

p etitio n er, a s  a  P ro fe s s o r of F o re n s ic  M e d ic in e , h e  w a s  re q u ire d , inter 
alia, to  d is c h a rg e  s ta tu to ry  du ties , in ad d itio n  to  his te a c h in g  functions. 
T h e  petitio n er su bm itted  th a t in te rm s  of th e  provisions of section  12 2(1 ) 
of th e  C o d e  of C rim in a l P ro c e d u re  A ct, N o . 1 5  of 1 9 7 9 , w h e re  any  

o ffic e r in c h a rg e  of a  P o lic e  S ta tio n  co n s id e re d  th a t th e  e x a m in a tio n  of 
a n y  p ers o n  b y  a  m e d ic a l p rac titio ner is n e c e s s a ry  fo r th e  co n du ct of an 

in v e s tig a tio n , h e  m ay , w ith  th e  c o n s e n t of such  p ers o n , c a u s e  such  

p e rs o n  to  b e  e x a m in e d  b y  a  G o v e rn m e n t M e d ic a l O fficer. S e c tio n  2  of 

th e  sa id  C o d e  of C rim in a l P ro c e d u re  A ct d e fin e s  th e  term  “G o v ern m en t 
M e d ic a l O ffic e rs ” to  in c lu d e  a n y  o ffic e r of th e  D e p a rtm e n t of Foren s ic  

M e d ic in e  of a n y  F a c u lty  o f M e d ic in e  of a n y  U n ivers ity  of Sri L a n k a .

T h e  p e titio n e r su b m itted  th a t h e  an d  o n e  Dr. P. R . R u w a n p u ra , w h o  is 

a ls o  a  C o n s u lta n t Ju d ic ia l M e d ic a l O fficer, h ad  n o te d  th a t P ae d ia tric ian s , 
w h o  w e re  not a tta c h e d  to  th e  d e p a rtm e n t of H e a lth , but a tta c h e d  to  the  

F a c u ltie s  o f th e  U n iv e rs itie s , w e re  d is c h a rg in g  th e  fu nc tio n s  of Judicia l 
M e d ic a l O ffic e rs  in ch ild  a b u s e  c a s e s . A c co rd in g  to  th e  p e titioner, the  

sa id  Dr. R u w a n p u ra  a n d  h e  w e re  of th e  o p in io n  th a t th e  p ead ia tr ic ia n s  

w h o  a re  n o t a t ta c h e d  to  th e  D e p a rtm e n t of H e a lth  do  not fall w ith in  the  

defin ition  of “G o v e rn m e n t M e d ic a l O ffic e r” in te rm s  of th e  provis ions in the  

C o d e  of C rim in a l P ro c e d u re  A ct, an d  th e re fo re  th e y  a re  not en title d  to 

e x a m in e  ch ild ren  fo r m e d ic o -le g a l p u rp o s e s  a n d  a ls o  to  subm it reports  to 

th e  P o lic e  o r to  th e  D e p a rtm e n t of P ro b a tio n  a n d  C h ild c a re .

T h e  P e tit io n e r  a n d  th e  sa id  Dr. R u w a n p u ra , b y  th e ir  le tte r d a te d
1 4 .0 2 .2 0 0 2  d re w  th e  a tte n tio n  of th e  D e p u ty  In s p e c to r G e n e ra l of P o lice , 
S o u th e rn  R a n g e , to  th e  sa id  te n d e n c y  on th e  p art of th e  P a e d ia tric ia n s  

w h o  a re  not a tta ch ed  to  th e  D e p a rtm e n t of H e a lth . T h e  P etitioner subm itted  

th a t th e  sa id  le tte r w a s  a ls o  co p ie d  to  th e  o fficers  w h o  a re  re sp o n s ib le  for 

th e  ad m in is tra tio n  of crim ina l ju s tic e  w h ich  inc lu d ed  th e  H o n . th e  A ttorney  

G e n e ra l, S ta te  C o u n s e l w h o  a re  a p p e a rin g  in th e  M a g is tra te ’s C o u rts  and  

th e  C h a irm a n  of th e  N a tio n a l C h ild  P ro tec tio n  A u th ority  of Sri L a n k a  (P 4 ).
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T h e re a fte r, o n e  D r.T . S . D . A m a ra s e n a , a  S e n io r  L e c tu re  in P a e d ia tr ic s  

a t th e  F acu lty  of M e d ic in e  of th e  U n ivers ity  o f R u h u n a  ,a t a  F a c u lty  B o a rd  

m eeting  held on 0 3 .1 0 .2 0 0 2 , w h e re  th e  petitioner w a s  a lso  present, in form ed  

th e  m e m b e rs  th a t h e  h a s  m a d e  a  c o m p la in t to  th e  S r i L a n k a  M e d ic a l  
C o u n c il a g a in s t th e  p e titio n e r fo r p ro fess io n a l m is c o n d u c t b y  s e n d in g  th e  

sa id  le tte r m a rk e d  a s  P 4 . T h e  p e titio n e r su b m itted  th a t th e  sa id  co m p la in t  

m a d e  by Dr. A m e ra s e n a  w a s  co n s id e re d  by th e  Sri L a n k a  M e d ic a l C o u nc il 
a lo n g  w ith  th e  e x p la n a tio n  g iv e n  b y  th e  p e titio n e r a n d  it w a s  d e c id e d  b y  

th e  S ri L a n k a  M e d ic a l C o u n c il th a t th e  a lle g a tio n s  m a d e  a g a in s t  th e  

p e titio n e r d o  n o t a m o u n t to  p ro fe s s io n a l m is c o n d u c t (P 4 A 'a n d  P 4 B ).

O n  3 0 .0 5 .2 0 0 3 , to  his surprise, th e  pe titio n er h as  re c e iv e d  a  le tte r d a te d
2 1 .0 5 .2 0 0 3 , s ig ned  b y  th e  2 n d  resp on d en t, w h ich  s ta ted  th a t , th e  p e titioner 

h a s  b e e n  w a rn e d  o n  th e  re c o m m e n d a tio n s  o f th e  C o m m itte e  a p p o in te d  

b y  th e  C o u n c il (P 5 ) .

T h e  petitioner sepcifically sta ted  th a t a s  it transp ires  from  P 5 , th e  C ouncil 

o f th e  U n ivers ity  h ad  ap p o in ted  a  s u b -C o m m itte e  to  look into th e  p urpo rted  

a lle g a tio n s  m a d e  a g a in s t th e  p etitio n er. T h e  p e tit io n e r s u b m itte d  th a t n o  

explanation  w h a ts o e v e r w a s  sought from  th e  petitioner e ith e r b y  th e  C ouncil 

o r b y  th e  sa id  s u b -C o m m itte e .

T h e  p e titio n e r’s c o m p la in t is b a s e d  on th e  d e c is io n  o f th e  C o u n c il o f th e  

1st re s p o n d e n t U n iv e rs ity  c o n ta in e d  in th e  le tte r  m a r k e d  P 5  to  w a rn  th e  

petitio n er. H is  co n ten tio n  is th a t, th e  sa id  d e c is io n  w a s  ta k e n  c o n tra ry  to  

th e  p rinc ip les  of n a tu ra l ju s tic e  a n d  c o n tra ry  to  th e  d is c ip lin a ry  p ro c e d u re  

laid dow n  in th e  E stab lish m ents  C o d e  o f th e  U n ivers ity  G ra n ts  C o m m is s io n  

a n d  th e  H ig h e r E d u c a tio n a l Institu tions (P 8 )  (h e re in a fte r  re fe rre d  to  a s  th e  

E s ta b lis h m e n ts  C o d e .).

T h e  co n ten tio n  of th e  re s p o n d e n ts  is th a t in te rm s  o f p a ra g ra p h  4 :4  of 

C h a p te r  X X II of th e  E stab lish m en ts  C o d e , a  “W a rn in g ’ is not a  p u n ish m en t, 

b ut a d m in is te re d  to  cau tio n  th e  p ers o n  c o n c e rn e d  a g a in s t th e  repe titio n  of 
a n  a c t or an  o m iss io n , w h ich  m a y  le a d  to  d is c ip lin a ry  a c tio n . T h e re fo re ,  

th e  su b m iss io n  of th e  le a rn e d  P re s id e n t's  C o u n s e l fo r th e  re s p o n d e n ts  is 

th a t, in w a rn in g  a  p e rs o n , th e  d is c ip lin a ry  a u th o rity  n e e d  n o t fo llo w  th e  

p ro ced u re  an d  th e re  is no  n e e d  to  ho ld  a  p re lim inary  inves tig a tion  a n d /o r  a  

fo rm a l d is c ip lin a ry  in q u iry  la id  d o w n  in th e  E s ta b l is h m e n t  C o d e .  

Notw ithstanding th e  ab o ve , lea rn ed  P res id en t’s C o u nse l for th e  respondents

11-CM6576
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sta ted  that, th e  C ouncil o f the1 st re sp on d en t U niversity a t its 20 6 th  m eeting  

h e ld  on  16 th  D e c e m b e r  2 0 0 2  h a d  d e c id e d  to  a p p o in t a  su b -c o m m itte e  

c o m p ris in g  th e  4 th , 13 th  a n d  15 th  re s p o n d e n ts  to  h e ld  a  p re lim inary  
in v es tig a tio n  o n  th e  c o n d u c t of th e  p e titio n er in w riting  th e  le tte r P 4  and  

s e n d in g  su ch  le tte r  to  s e v e ra l p e rs o n s  in c lu d in g  th e  D IG , S o u th e rn  

P ro v in c e . T h e  s u b -c o m m itte e  h a d  c o m e  to  th e  co n c lus io n  th a t in v ie w  of 
th e  c irc u m s ta n c e s  re la tin g  to  th e  w ritin g  of P 4 , th e re  is no  re q u ire m e n t to  
hold  a  d is c ip lin a ry  inqu iry  a g a in s t th e  p e titioner, but to  av o id  a n y  pain  of 
m in d  b e in g  c a u s e d  to  th e  o th e r m e m b e rs  of th e  F a c u lty  by such actions  

in fu tu re , th a t th e  p e titio n e r sh o u ld  b e  w a rn e d . S u ch  re c o m m e n d a tio n  of 
th e  sa id  C o m m itte e  w a s  c o n s id e re d  an d  a p p ro v e d  by th e  C o u nc il a t its 

2 0 8 th  M e e tin g  h e ld  on 2 4 .0 2 .2 0 0 3  (1 R 4 ).

L e a rn e d  P re s id e n t’s C o u n s e l fo r th e  re s p o n d e n ts , fu rth er su b m itted  

th a t in te rm s  of p a ra g ra p h  8:1 :1  o f C h a p te r  X X II of th e  E x ta b lish m e n ts  

C o d e , a  p re lim in a ry  in v es tig a tio n  is p u re ly  a  fac t find ing  e x e rc is e  an d  

th ere fo re  th e re  is no  requ irem en t to  s e e k  for explanation  from  the petitioner. 
T h e  c o n te n tio n  of th e  re s p o n d e n ts  is th a t, e v e n  w ith o u t a  p re lim in a ry  

inves tig a tion  b y  a  s u b -C o m m itte e , th e  p e titio n er cou ld  h a v e  b e e n  w a rn e d  

b y  th e  C o u n c il a s  th e  C o u n c il of th e  1s t re s p o n d e n t U n iv e rs ity  is 

e m p o w e r e d  to  w a rn  a n  a c a d a m ic  w ith o u t  h o ld in g  a  p r e l im in a ry  

investigation .

F u rth er, le a rn e d  P re s id e n t’s C o u n s e l fo r th e  re p o n d e n ts  sub m itted  
that th e  petitioner had  levelled  serious allegations against 5  S en io r Lecturers  

in P a e d ia tr ic s  by P 4  a n d  th e  p e titio n e r h ad  fa iled  to  s u b s ta n tia te  th e  said  

a lle g a tio n s  w h e n  re q u e s te d  to  do  so  by th e  D e a n  a n d /o r F acu lty  B o ard  of 
th e  F a c u lty  o f M e d ic in e .

L e a rn e d  P re s id e n t’s C o u n s e l fo r th e  re sp o n d en ts  th e re fo re  co n ten d e d  

that, by w arn ing  th e  petitioner for th e  a fo rem entioned  incident which brought 
d is re p u te  to  th e  1 st re s p o n d e n t U n ivers ity , th e  re s p o n d e n ts  h a v e  ac te d  

fairly , re a s o n a b ly  a n d  a c c o rd in g  to  law .

T h e  q u e s tio n  in issu e , a ro s e  d u e  to  a  le tte r w ritten  by th e  pe titio n er and  

o n e  Dr. R u w a n p u ra  d a te d  1 4 .0 2 .2 0 0 2 , to  th e  D e p u ty  Inspecto r G e n e ra l of 
P o lic e  o f S o u th e r n  R a n g e  e x p r e s s in g  th e  v ie w  th e y  h e ld  th a t  th e  

P a e d ia tr ic ia n s  w h o  a re  not a tta c h e d  to  th e  D e p a rtm e n t of H e a lth  a re  not 
entitled  to  e x a m in e  children for m ed ico -leg a l purposes an d  to  subm it reports 

to  th e  p o lic e  o r to  th e  D e p a rtm e n t of P ro b a tio n  an d  C h ild c a re  (P 4 ) .
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O n  th e  b as is  o f th e  a fo re m e n tio n e d  le tter, th e  F a c u lty  B o a rd  o f th e  

F a c u lty  o f M e d ic in e  o f th e  U n iv e rs ity  o f R u h u n a  m a d e  a  re q u e s t to  th e  

C o u n c il o f th e  U n iv e rs ity  to  ta k e  d is c ip lin a ry  ac tio n  a g a in s t th e  p e tit io n e r  

fo r w ritin g  th e  le tte r d a te d  1 4 .0 2 .2 0 0 2  (P 4 ) .  In fa c t th e  8 th  re p o n d e n t, th e  

D e a n  of th e  F a c u lty  o f M e d ic in e  h a s  w ritten  to  th e  2 nd re s p o n d e n t on

2 6 .0 8 .2 0 0 2 ,  in th e  fo llo w in g  te rm s:

“ I requ est y o u  to take urgent s te p s  to  institute a fo rm al in qu iry  

a g a in st Prof. N. C h a n d ra s ir i a s  re co m m e n d e d  b y  th e  F a cu lty  

B o ard  at its m eeting  held  o n  08.08.2002.”

W h e n  th is m a tte r  w a s  p la c e d  b e fo re  th e  C o u n c il o f th e  U n iv e rs ity  o f 

R u h u n a  a t its 2 0 6 tf’ m e e tin g  h e ld  on 1 6 .0 2 .2 0 0 2  ( IR 2 ) ,  it w a s  d e c id e d  to  

ap p o in t a  C o m m itte  to  co n s id e r w h e th e r  th e re  is su ffic ien t m a te r ia l to  ho ld  

a  d is c ip lin a ry  inq u iry  a g a in s t th e  p e titio n er. T h e  sa id  d e c is io n  w a s  in th e  

fo llo w in g  t e r m s :
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®ko£o5g3 £55£ftde®si Q2T)g88  ©sozsosaf z§c3o zaeoocs £3@S2r50ec32j5 2000.0808 

O jO S ssO qa 8cS ©s &Qqcs S8zrf 2a d  @d§® : (2060422)

<3®® SofcS^ soQ sci esO<£3 8c3eci ^Saad-Ss esO <̂b ©900 ©sooOodcs £>5q^ds®<d 

O si’gSS  ©aozso SSzsf esO^e 8c3eci @,©oe6iw eztodcS qeoOodcoOdjzrfO

deddBO zadj-Sg epjzggzsf 8 8  38 zsf S O s s f £32623© <̂ §-©g ssgosd  jSscxfda

soodtfoS©  coGo eft§> SCzst, s@ 8@Sq© eeO^e 8c5eci 0 .72a ©da g  SJOaJ, d  £3®S2dDec32rf 

©zooOo&o ©33.588 zB5«f(dc ©sozso© Sd^ QO 82323 esSzsfeoiozd £3©d©23 sges ssSc^s 

8 © ©-sSiSeca 'jdQ Sza ’ zad EftzsjS seQ gs SOaSesS 922003 zsed^ .

se©<̂ 8 SdoSsaS SSzrf d g  08cs <̂ 2oO £33eza cseoa eaoSJodzafizrfO 0 O3 epjS SO

C232geoS 923003 zssdzs. <5® CsSSzsSDscOzrf £33230d3 23g 230(322 £seoo© ©zoododcs ©zrfgSS 

i5 5 c fjd c  ®»s>oO Sdj^OO 8230 £382sfe«®c325f £3j© jdS®0 zad® 22dj-eS) 8 s ©<̂ 8 gcsocso

S^8@0 £30(322 £3200© 8 & rf £32022 20® esqzozrf £fc3SCD2a! e3®rf8za 2S®g© 20® 2adzO q S*. 

e@oO p̂<pe 8 8  sdSzo  22®gs© C30@o8 228200 O jS ®0 6032303 22080 6523
_  co

cs-

1. qfd® 2208® ©20230 - £33023 £3BX> £33®o62a(£3eo3£38)
2. &. ®O0C3^ ©20230 - £30023 £3200 £33®3&3
3. @2ooS o5 c3 epo(5. dzrf. esSd-sS ©20233 - S900 8 0 o 3 a S ”



158 Sri Lanka Law Reports (2006) 1 Sri L  f t

T h e re a fte r  o n  2 4 .0 2 .2 0 0 3 , a t its 2 0 8 th m e e tin g , th e  C ounc il h ad  dec id ed  
to  w a rn  th e  petitioner. T h is  dec is ion  w a s  b ase d  on th e  re c o m m e n d a tio n  of 
th e  C o m m itte e  a p p o in te d  b y  th e  C o u n c il on  1 6 .1 2 .2 0 0 2  . T h e  re le v a n t  
m in u te  re a d s  a s  fo l lo w s :

“208.03.17 (207.03.20) ©zooOodca S8epj0ge8 0zs>g88 ©tozsoe® zgcaa zagaocj 
escDoigfOenaf 2002.08.08 cja) O jOjS  s s O ^b  8 c5 ®eS>Bgcs SQzri zad '■

(206.0422)

s©@ esScteiDecszsf <̂ 2sJ g  ®an£»5c3 £)3cpjdcecd ©3^85
©aozsoesl zagoacs esSSzsfOscszsf 20020808 OjOjS  esOge 8c5 ©«S£)gc3 3 
88 za6 eftS <$d&® ogfics oogza eacooO 3 8 8  eogzs eseco e»®o<Szs efd§> 
zaoS®, 3 . @000^4 eszo Sgao 8c5o3e8 ©eooODdcs cpd. 68. eSd-efi ozn 
®zo80<5j8e©8 es®8Sza za@30za’ eszsf zadzn gq 3£>8, 6® zaSgQ 888 e®® 
s58@«ocx> efqog 0 8  g03 z» a58@o ezaaO OodzsoGza’ 8§ sa g  zad 8̂ 30 8 , d© 
OodzaoO za®o aagza esecoOO <ĝ 6a8 zadzn 3 0 8  gzxxs zas^o. egO d© OadzsoO 
esax> ©za zadza gq.

s@@ OodzaoO cogzao 3^g aogza cacao® e®@ za®g OodzsosS 85e<^®t3 a8̂ 
©zooOodcs 85e^0g®8 08588 SzozaoO qOOoq zad 0 8 o 8  c3jS®08 , 0 8  80oza8  
esOqzo 3<do3a80 gjj3® 08, §>dsS>a zadzn g<q s®@ za®g®S sdOa zas e®® 
aogza cacao caoSoSza ®zo80dj80 8zg8®8z5) Oza 3 0  gazagaS gzaora zas^ca.”
T h e  p e titio n e r w a s  w a rn e d  b y  th e  1 st re s p o n d e n t U n ive rs ity  b a s e d  on  

th e  a fo rem ention ed  c ircum stances and  now  I w ould  turn to  ex am in e  w he ther  

th e re  w a s  a n y  in fr in g e m e n t of th e  p e titio n e r’s fu n d a m e n ta l rights, on th e  

a fo re m e n tio n e d  position  ta k e n  b y  th e  1 st re s p o n d e n t U niversity .

L e a rn e d  P re s id e n t’s C o u n s e l fo r th e  re sp o n d en ts  d re w  o ur a tten tion  to  

p a ra g ra p h  8:1 :1  of C h a p te r  X X II  of th e  U n ivers ity  E s ta b lish m e n ts  C o d e  in 

th is  re s p e c t. C h a p te r  X X II  d e a ls  w ith  th e  D isc ip lin a ry  P ro c e d u re  of th e  

U n ivers ities . P a ra g ra p h  8 :1 :1 of th e  sa id  C h a p te r  d e a ls  w ith  th e  p ro ced u re  

of a  p re lim inary  investigation  an d  sta tes  that such an  investigation  is purely  

a  fa c t fin d in g  p ro c e s s . In te rm s  o f th e  p ro v is ion s  of th e  sa id  p a ra g ra p h  

th e re  is n o  d o u b t th a t th e  p re lim in a ry  investigation  is m e a n t to  b e  a  se arch  

fo r m a te r ia l w h ich  m a y  d is c lo s e  an  e m p lo y e e ’s guilt o r p ro v id e  e v id e n c e  

fo r a n y  c h a rg e s  th a t m a y  b e  fra m e d  a g a in s t th e  p ers o n  s u s p e c te d  of th e  

offence.
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B e  th a t a s  it m ay , it is to  b e  n o te d  th a t, b a s e d  on  th e  re su lts  o f th e  

p re lim in a ry  in v es tig a tio n  a  d ec is io n  w o u ld  h a v e  to  b e  ta k e n  a s  to  th e  

p ro c e d u re  th e re a fte r , in re la tio n  to  th e  a lle g a tio n  a g a in s t a  p e rs o n .  
A c c o rd in g  to  p a ra g ra p h  8 .2 , if th e  p re lim in a ry  in v e s tig a tio n  d is c lo s e s  a  

prima facie c a s e  a g a in s t th e  p e rs o n  w h o  is s u s p e c te d  for an o ffe n c e , a  

c h a rg e  s h e e t w ill h a v e  to  b e  iss u e d  ca llin g  upo n  h im  to  s h o w  c a u s e  a s  to  

w h y  h e  sh o u ld  not b e  p u n is h e d .

T h e  E s ta b lis h m e n t C o d e  h o w e v e r is s ilen t re g a rd in g  a c tu a t io n  w h e re  

a t th e  p re lim in a ry  inves tig a tion  it is fo u n d  th a t th e re  is no  prima facie c a s e  

a g a in s t th e  s u s p e c te d  p e rs o n . In th a t e v e n t, I sh a ll n o w  tu rn  to  e x a m in e  

th e  p os itio n , w h e n  th e re  is no  p rovis ion  to  ta k e  ac tio n  a g a in s t a  p e rs o n  

w h e re  no  prima facie c a s e  is d is c lo s e d .

It is c o m m o n  gro un d  th a t th e  C o u n c il o f th e  1 st re s p o n d e n t U n ivers ity , 

a t its 2 0 6 th  m e e tin g  h e ld  on  0 8 .0 8 .2 0 0 0 ,  d e c id e d  to  a p p o in t a  C o m m itte e  

to  a s c e rta in  w h e th e r  th e re  is a  prima facie c a s e  to  h o ld  a  d is c ip lin a ry  

inqu iry  a g a in s t th e  p e titio n e r ( 1 R 2 ). P a ra g ra p h  8:1 o f th e  E x ta b lis h m e n t  

C o d e  d e a ls  w ith  ap p o in tm e n ts  of such  C o m m itte e s , a n d  c le a rly  d e s c rib e s  

u n d e r w h a t c irc u m s ta n c e s  th a t su ch  a  C o m m itte e  c o u ld  b e  a p p o in te d .  
T h e  sa id  p a ra g ra p h  is in th e  fo llo w in g  t e r m s :

“8.1 W h en  d is c ip lin a ry  a c t io n  is  c o n te m p la te d  a g a in s t  an  

em ployee  in co n n e ctio n  w ith a n y  o ffe n ce  w arranting  o n e  o f 

the m ajor p u n ish m e n ts  listed  in  su b -p ara  4.1.2, o r fo r a m in o r  

offen ce  in re sp e ct o f w h ich  su m m a ry  p ro ce d u re  u n d e r para  7 

is  not a p p lica b le  to th e  p e rso n  co n ce rn e d , th e  C h a irm a n  o f 

the C o m m iss io n  or the P rinc ipal Execu tive  O fficer of the H igher 

E d u ca tio n a l Institution/lnstitute w ill c a u s e  to be  m ad e  s u c h  
prelim inary in vestig a tio n s a s  are  n e c e ssa ry .”

P a ra g ra p h  8:1 :1  d e s c rib e s  th e  p ro c e d u re  o f a  p re lim in a ry  in v e s tig a tio n  
a n d  re a d s  t h u s :

“A  prlim inary in vestigation  is  pu re ly  a fact fin d in g  p ro c e s s . It is  

m e a n t to  b e  s e a r c h  fo r  m a te r ia l th a t m a y  d is c lo s e  a n  

em p lo ye e ’s  guilt or p ro v id e  ev id e n ce  fo r an y  ch a rg e s  that m ay  

be fram ed  a g a in st the p e rso n  su sp e c te d  o f th e  o ffie n ce ...”
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P a ra g ra p h  8 , w h ich  d e a ls  w ith  a  fo rm a l d isc ip lina ry  inqu iry  in sub  

p a ra g ra p h  8 :2  re fe rs  to  th e  s p e c ific  s te p s  th a t h a v e  to  b e  ta k e n  w h e re  a  

prima facie c a s e  is d is c lo s e d . T h is  w o u ld  in c lu d e  fu rn ish in g  a  c h a rg e  

s h e e t a n d  ca lling  upon  th e  person  in q u estio n  to  sh o w  c a u s e  a s  to  w h y  h e  

sh o u ld  n o t b e  p u n is h e d . H o w e v e r, it is p e rtin e n t to  n o te  th a t, th e re  is no  

such  provis ion  to  in d ica te  th a t, if a  prima facie c a s e  ag a in st th e  susp ected  

p e rs o n  is no t d is c lo s ed  a t th e  p re lim in a ry  in v es tig a tio n , th e  P rinc ipa l 
E x e c u tiv e  O ff ic e r  o f th e  H ig h e r E d u c a tio n a l Ins titu tion /ln s titu te  h as  th e  
au th o rity  to  w a rn  th e  s u e p e c te d  p e rs o n .

W a rn in g  is re ferred  to  in p a ra g ra p h  4 :4  of th e  E stab lish m ents  C o d e  an d  

it is to  b e  b o rn e  in m ind  th a t p a ra g ra p h  4  o f th e  sa id  E s ta b lish m e n ts  C o d e  

d e a ls  w ith  p u n is h m e n ts . It is to  b e  n o te d  th a t th e  E s ta b lis h e m e n ts  C o d e  

s ta te s  th a t w a rn in g  is not a  p u n is h m e n t. P a ra g ra p h  4 :4 , th e re fo re  re a d s  

a s  fo l lo w s :

“A  w arning” is  not a pun ishm ent, but is  adm in istered to caution  

th e  p e rso n  co n ce rn e d  a g in st the repetition o f an  act or an  

o m iss io n  w h ich  m ay lead to d isc ip lin a ry  action . A  w arning  

sh o u ld  be  adm in istered  by the D isc ip lin a ry  Authority, and  a 

c o p y  o f the letter co n v e y in g  the w arning sh o u ld  be filed  of 
reco rd  in the p erso n a l file  o f the p erso n  co n ce rn e d .”

T h e  q u e s tio n  w h ich  a r is e s  a t th is  po in t is w h e th e r it is poss ib le  to  w arn  

a n  a c a d e m ic  w ithout hold ing an y  kind of an  investigation . T h e  respondents  

c o n te n d e d  th a t e v e n  w ith o u t th e  p re lim in a ry  inves tig a tion  c o n d u c te d  by  

th e  S u b -C o m m itte e  th e  pe titio n er could  h a v e  b e e n  w a rn e d  by th e  C ouncil. 
In te rm s  o f th e  E stab lish m ents  C o d e , th e  V ic e  C h an ce llo r is th e  D isciplinary  

A uthority  regard ing  discip linary m atte rs  co n nected  w ith  th e  A c ad em ic  Staff. 
T h e re fo re  in te rm s  of p a ra g ra p h  4 :4 , it a p p e a rs  th a t th e  V ic e  C h a n c e llo r of 
a  U n iv e rs ity  h a s  th e  d is c re tio n  to  is s u e  a  le tte r o f w arn in g .

A rtic le  1 2 (1 )  o f th e  C onstitu tion  s ta te s  th a t “all person s  a re  e q u a l be fo re  

th e  law  a n d  a re  e n title d  to  th e  e q u a l p ro tec tio n  of th e  law ,” a n d  th e re b y  

en su re s  equality  an d  protection for p ersons w ho  a re  sim ilarly p laced  against 
d is crim in a to ry  tre a tm e n t. W h e n  th e  V ic e  C h a n c e lle r  is e m p o w e re d  w ith  a  

w id e  d iscretion  re g a rd in g  a  w a rn in g  to  b e  g iven  to  a  person  a g a in s t w ho m  

a lle g a tio n s  a re  b e in g  m a d e , it is n e c e s s a ry  th a t th e re  sh o u ld  b e  ce rta in  

s a fe g u a rd s  in th e  e x e rc is e  of su ch  d iscretion . It is a p p a re n t th a t p a ra g rap h  

4 :4  of th e  E s ta b lis h m e n t C o d e  d o e s  not g iv e  a n y  g u id e lin e s  a s  to  th e
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e x e r c is e  o f th e  p o w e r  g iv e n  to  th e  d is c ip lin a ry  a u th o r ity . In  s u c h  

c irc u m s ta n c e s , it is c le a r  th a t th e  p o w e r g iv en  to  th e  d is c ip lin a ry  au th o rity  

is not only arbitary, but a lso  ca rries  uncontro lled  d iscretion . In Ram Krishna 
Dalmia vS. R. Tendolkar(') it w a s  clearly  s ta ted  th a t th e  vesting  of discretion  

w ith  o ffic ia ls  in th e  e x e rc is e  of p o w e r  u n d e r  a  s ta tu te  a lo n e  w ill n o t 
c o n tra v e n e  th e  e q u a l p ro tec tio n  c la u s e . W h a t  is o b je c tio n a b le  is th e  

co n fe rm e n t o f a rb itra ry  a n d  u ncontro lled  d iscre tion  w ith o u t a n y  g u id e lin e s  

fo r  th e  e x e rc is e  o f th a t d is c re tio n . B y  a llo w in g  a n  o ffic ia l to  e x e rc is e  h is  

au thority , w ith o u t a d h e rin g  to  a n y  g u id e lin e s , n o rm s  o r  p rin c ip le s , a n d  

o n ly  ac co rd in g  to  h is w is h e s  , a  s itu a tio n  is c re a te d  for. d e c is io n  to  b e  

ta k e n  arb itrarily . A b s o lu te  o r u n c o n tro lle d  d is c re tio n  g iv e n  to  a n  au th o rity  

w o u ld  n a g a te  e q u a l p ro tec tio n , a s  su ch  a u th o rity  c o u ld  b e  e x e rc is e d  

arb itra rily  infringing th e  e q u a l rights g u a ra n te e d  in te rm s  o f A rtic le  1 2 (1 )  of 
th e  C o n stitu tion . C o n s id e rin g  th is kind  of a  s itu a tio n , in Saman Gupta v 
Jammu and Kashmirs th e  C o u rt w a s  of th e  v ie w  th a t,

“T h e  e x e rc ise  o f a ll a d m in istra tive  p ow er v e ste d  in  p u b lic  

au th o rity  m u st b e  s tru ctu re d  w ith in  a s y s te m  o f c o n tro ls , 
in form ed by both  re leva n ce  an d  reason - re le va n ce  in  relation  

to the ob ject w h ich  it se e k s  to  se rve , a n d  re a so n  in reg ard  to  

the m anner in w hich  it attem pts to d o  so . W herever the ex erc ise  

of s u c h  pow er a ffects in d ividu al rights, th ere  ca n  be no  greater 

a ssu ra n c e  protecting  its va lid  e x e rc ise  than its g o v e rn a n ce  by  

th ese  twin tests .”

T h e  rejection of th e  concept of unfe ttered  discretion w a s  vividly describ ed  

with re fe ren ce  to  th e  lan d m ark  d ecis ion  in Padfieldv Minister of Agriculture 
<3) b y  Lord  D e n n in g , in Breen v  Amalgamated Engineering Union<4> in th e  

fo llo w in g  t e r m s :

“ Th e  d iscre tio n  of a statutory b o d y  is  never unfettered. It is  a 

d iscre tio n  w h ich  is  to be e x e rc ise d  a c c o rd in g  to law. Th at 

m ean s at least th is  : the statu tory  b o d y  m u st b e  g u id ed  by  

relevant co n s id e ra tio n s  and  not b y  irrelevant. If its  d e c is io n  is  

in flu en ced  by ex tran eo u s co n s id e ra t io n s  w h ich  it o u g h t not 

to have taken into a cco u n t, then the d e c is io n  ca n n o t stand . 
No m atter that the statu tory b o d y  m ay h a v e  a cted  in  g o o d  

fa ith; n e v e rth e le ss  th e  d e c is io n  w ill b e  se t a s id e . T h a t is  

estab lished  by Padfieldv M inister o f Agriculture, Fisheries and  
food, w h ich  is  a landm ark in m od ern  a d m in istra tive  law .”
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C o n s id e rin g  th e  s e v e ra l s te p s  th a t w e re  ta k e n  b y  th e  1st re s p o n d e n t  

au th ority , re g a rd in g  th e  c o m p la in t m a d e  a g a in s t th e  pe titio n er, it is c le a r  

th a t th e  C o u n c il h ad  d e c id e d  to  ap p o in t a  C o m m itte e  to  as ce rta in  w h e th e r  

th e re  is m a te r ia l to  h o ld  a  p re lim in a ry  in v es tig a tio n  a g a in s t th e  petitioner. 
T h e  m in u te s  o f th e  2 0 6 th  m e e tin g  o f th e  U n ivers ity  C o u nc il o f 1 6 .1 2 .2 0 0 4  
is q u ite  c le a r  th a t th e  m a n d a te  g iv en  to  th e  C o m m itte e  w a s  to  a s c e rta in  

w h e th e r  th e re  is m a te r ia l to  ho ld  a  p re lim in a ry  in v es tig a tio n  a g a in s t th e  

p e titio n e r ( 1 R 2 ) .  T h e  C o m m itte e  h a d  a fte r s e v e ra l d is cu ss io n s  a n d  on  

p e ru s a l o f all th e  a v a ila b le  m a te r ia l h a d  c o m e  to  th e  conclus ion  th a t th e re  

is n o  m a te ria l to  hold a  d iscip linary inquiry ag a in st th e  petitioner. P arag ra p h  

7  o f th e  le tte r d a te d  1 0 .0 2 .2 0 0 3  ( 1 R 3 )  th u s  s ta te d  th a t,

“ (gezska za<5 ® d g  as®  s> jS  e O ^ a » 0 z sJ  s e m g  S 8 ® 0  a d ©  g® 3«& 0af z a d ^ §  
s a o ® jS  £$633 a S z s te a f epfiS acaO  cf^O  e® o d ec i csso o aO  g d O jS scsz^O  seed 8  
e< d § a  asn q jd z sl <^dzn e z a e a z ^ a x ) s a d  oo£o&e&  z§c30®od®ozsl © a  £$e3os$ 
©axiOodcaOdcaoO S d ^ O Q  S sd ®  S a x a  o S zsW S o za’ o^O jsfS®  cfzsiO as S G d .”

H a v in g  sa id  th a t th e  sa id  C o m m itte e  h ad  p ro c e e d e d  to  re c o m m e n d  

th a t th e  p e titio n e r sh o u ld  b e  s e rv e d  w ith  a  le tte r of w a rn in g . T h e  question  

w h ich  a r is e s  a t th is  ju n c tu re  is w h e th e r  th e  sa id  C o m m itte e  h ad  th e  m a n 
d a te  to  m a k e  su ch  re c o m m e n d a tio n .

It is q u ite  c le a r  th a t th e  m a n d a te  g iv en  to  th e  sa id  C o m m itte e  b y  th e  

C o u n c il o f th e  1 s t re s p o n d e n t U n iv e rs ity  w a s “ to  a s c e rta in  w h e th e r th e re  

is m a te r ia l to  hold a  p re lim in a ry  investigation  ag a in s t th e  petitioner'’ ( 1 R 3 ). 
A c co rd in g ly , in te rm s  o f th e  m a n d a te  g iv e n  to  th e  C o m m itte e , th e y  only  

h a d  to  inform  th e  C o u n c il o f th e  1 st re s p o n d e n t U n ivers ity  th e  o u tc o m e  of 
th e  inquiry. T h is  w o u ld  h a v e  inc lu d ed  a n  a n s w e r in th e  a ffirm ative  o r in th e  

n a g a tiv e  to  th e  q u e s tin g  d ire c te d  a t th e m .

T h u s  w h e n  th e  C o m m itte e  re c o m m e n d e d  th a t th e  petitioner b e  w a rn e d , 
it h a d , in m y  v ie w , a c te d  w ith o u t a n y  au th o rity  o r jurisd ic tion . It is trite  law  

th a t w h e n  a  C o m m itte e  a c ts  b e y o n d  th e  m a n d a te /te rm s  of re fe re n c e  on  

w h ic h  it w a s  a p p o in te d , it c le a r ly  lac ks  jurisd ic tion  an d  such  d ec is io n s  

h a v e  n o  le g a l va lid ity  o r e ffe c t a s  th e  C o m m itte e  h as  a c te d  o u ts id e  its 

g iv e n  p o w er. R e fe rr in g  to  ac ts  which' h a v e  b e e n  ca rried  out w ith  e x c e s s  of 
p o w e r, W a d e  (A d m in is tra tiv e  L aw , 9 th  E d itio n , pp. 3 6 -3 7 )  s ta te s  th a t,

“A n y  a dm in istra tive  a ct o r o rd er w h ich  is  ultra v ire s  o r o u ts id e  

ju r is d ic t io n  is  v o id  in  law , /. e. d e p r iv e d  o f le g a l e ffe c t.
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If it is  not w ithin the p ow ers g iven  b y  the A ct, it h a s  no  leg to  

stand  on. T h e  situation is  then a s  if nothing had  h appened , and  

the unlaw ful act o r d e c is io n  m ay b e  rep laced  b y  a  lawful o n e .”

T h e re fo re , th e  dec is io n  o f th e  C o m m itte e  to  w a rn  th e  p e titio n e r is no t a  

law fu l o n e  w h ic h  h a s  a n y  va lid ity  a n d  th e  ac tio n  ta k e n  b y  th e  C o u n c il on  

th e  b as is  o f th e  sa id  decis ion  a n d /o r  re c o m m e n d a tio n  o f th e  C o m m itte e  is 

w ith o u t a n y  leg a l e ffe c t. T h e  sa id  C o m m itte e  th e re fo re  h a d  c le a r ly  a c te d  

o u ts id e  th e ir  te rm s  of re fe re n c e  a n d  th e re b y  th e ir  a c tio n s  b e c o m e  a rb i

tra ry  a s  w e ll a s  d is c rim in a to ry  a n d  is v io la tiv e  o f th e  p ro v is io n s  o f A rtic le  

1 2 (1 )  o f th e  C o n stitu tion .

It is a ls o  to  b e  b o rn e  in m in d  th a t p e tit io n e r w a s  n e v e r  h e a rd  b y  th e  

C o m m itte e  o r b y  th e  C o u n c il in re s p e c t o f th e  a lle g a tio n s  m a d e  a g a in s t  

him . A lth o u g h  th e  re s p o n d e n ts  c la im  that an explanation was c a lle d  from 
th e  p e titioner, it is to  b e  n o te d  th a t su ch  d irec tio n  c a m e  fro m  th e  fa c u lty  

B o ard  of th e  F acu lty  o f M e d ic in e  a n d  th e  D e a n  of th e  F a c u lty  o f M e d ic in e  

of th e  1 st re s p o n d e n t U n iv e rs ity  a n d  no t fro m  th e  d is c ip lin a ry  a u th o rity  o r  

from  th e  C o m m itte e  w hich  w a s  ap po in ted  to  look into th e  a lleg ation s  ag a in st 

th e  p e titioner. A lso , it is im p o rta n t to  ta k e  into  a c c o u n t th a t a t n o  s ta g e  a  

c h a rg e  s h e e t w a s  iss u e d  a g a in s t th e  p etitio n er.

S in c e  th a t la n d m a rk  decision in Ridge vBaldwin (5 )  (1 9 6 4 )  A . C . (4 0 )  it 

is now  a  w e ll a c c e p te d  c o n c e p t th a t ru les  o f n a tu ra l ju s tic e  a n d  fa irn e s s  in 

p ro c e d u re s  sh o u ld  b e  a p p lic a b le  to  a d m in is tra tiv e  a c tio n s . T h e r e  a r e  n o  

u n iv e rs a lly  a c c e p te d  p rinc ip les  o r n o rm s  a s  to  th e  ty p e  o f p ro c e d u re  th a t 

w o u ld  b e  fo llo w e d  in d iffe ren t k inds o f in q u ires . H o w e v e r , w h a t  is n e c e s 

s a ry  is th a t th e  inqu iry  shou ld  b e  ca rrie d  o u t a c c o rd in g  to  th e  b a s ic  n o rm s  

of th e  ru les  of n a tu ra l ju s tic e  a n d  fa irn e s s  in p ro c e d u re . R e fe rr in g  to  th is  

q u e s tio n , T u c k e r  L. J. in Russell v  Duke of Norfolk (6) ( 1 9 4 9 )  1 All E . R . 

1 0 9 )  s ta te d  that.

“T h ere  a re ............ no  w o rd s  w h ich  are  o f u n iv e rsa l a p p lica tio n

to  every  kind o f in qu iry  a n d  e v e ry  k ind  of d o m e stic  tribunal. 

T h e  re q u ire m e n ts  o f n a tu ra l ju s t ic e  m u st d e p e n d  o n  th e  

c ircu m sta n c e s  o f the ca se , th e  nature o f the inquiry , the ru les  

un der w h ich  th e  tribunal is  actin g , th e  su b ject- m atter that is  

bein g  dealt with, an d  s o  fo rth .”
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T h e  1s t re s p o n d e n t U n iv e r s ity , b e a r in g  in m in d  th e  co n ce p ts  of good  
ad m in is tra tio n  a n d  g o v e rn a n c e , shou ld  h a v e  a c te d  fa irly  to w a rd s  th e  peti
tioner, w h o  w a s  o n e  o f its S e n io r P ro fesso rs . E v e n  if th e re  w a s  no  requ ire 
m e n t to  c o n d u c t a n  a d v e rs a ria l h e a r in g  b e fo re  re ac h in g  a  d ec is io n , th e  

ru les  o f n a tu ra l ju s tic e  re q u ire d  th e  U n iv e rs ity  to  a c t fa irly  to w a rd s  th e  

petitioner.

In v ie w  o f th e  a fo re m e n tio n e d  find ing  it w ou ld  not b e  n e c e s s a ry  to  co n 
s id e r  th e  in fr in g e m e n t in te rm s  o f A rtic le  14 (1  )(g )  of th e  C o n stitu tion .

O n  a  co n s id e ra tio n  o f th e  to ta lity  o f th e  c irc u m s ta n c e s  in th is a p p lic a 
tion  a n d  fo r th e  a fo re m e n tio n e d  re a s o n s , I d e c la re  th at th e  1 st resp on d en t 
U nivers ity  h a d  ac te d  arb itrarily  an d  u n reas o n a b ly  an d  th ere b y  h ad  vio la ted  

th e  p e titio n e r’s  fu n d a m e n ta l rights g u a ra n te e d  in te rm s  of A rtic le  1 2 (1 )  of 
th e  C o n s titu tio n . T h e  d ec is io n  of th e  1 st re s p o n d e n t U n ivers ity  co n ta in e d  

in th e  d o c u m e n t d a te d  2 1 .0 5 .2 0 0 3  (P 5 )  is th e re fo re  d e c la re d  a s  null and 
void. I m a k e  o rd e r th a t th e  1st re s p o n d e n t U n ive rs ity  sh a ll p a y  th e  p e ti
t io n e r a  su m  of R s .2 5 ,0 0 0  a s  co m p e n s a tio n  a n d  costs . T h is  a m o u n t to  b e  

p a id  w ith in  3  m o n th s  fro m  to day .

T . B . W E E R A S U R IY A ,  J .  —  I a g re e .

N IH A L  J A Y A S IN G H E , J . —  I a g re e .

Relief granted.


