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C onstitution Article 154P(4), 154G(l)(5)a. (G)(7) 13'h A m endm ent ■ 
Provincial List - Agrarian Services Act 58 o f ) 979. S.5, 9 - Eviction - Does 
the Provincial High Court havejurisdiction - Devolved subjects ■ High Court 
o f the Provinces (Special Provisions) Act 19 o f  1990 - S.3. S.4, S.5

The High C ourt held th a t inquiries with regard to Agrarian Services fell 
ou t side the writ ju risd iction  of the Provincial High C ourt as it is not 
provided for in the Provincial Council List.

On appeal

Held :

(1) Legislative A uthority of the Provincial Councils are provided for in the 
13Ul A m endm ent.

(2) A griculture and  Agrarian Services is a devolved subject - (Item 9 - 
Provincial Councils List). However there is no reference to inquiries 
u n d er the A grarian Services in the Provincial Council List.

(3) At the time the prom ulgam ation of the 13lh Am endm ent, Agrarian 
Services Act 58 of 1979 w as operative. S.5 provided for inquiries by the 
C om m issioner w here there w as eviction and S.9 provided for deciding 
d ispu tes regarding devolution of rights of ten an t cultivators. Appeals 
were to the  Board of Review - S.42(b) of the Agrarian Services Act 4 of 
1997 (Amendment).

(4) The legislature w hen enacting Act 19 of 1990 was aware of the 
com position of the Provincial High C ourt List and  the concurren t list. It 
w as contem plated  th a t inquiries u n d er Act 58 of 1979. are to be dealt
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with un d er the concu rren t list, then  it would no t have given the  High 
C ourt power to deal with O rders u n d er S .5 an d  9 by Act 19 of 1990.

(5) If the view th a t inquiries u n d er the A grarian Services Act are  not 
am enable to writ ju risd ic tion  of the High C ourt of the Provinces is 
supportable, then  Art. 154P(4) would be w ithout any  m eaning.

(6) Agrarian Services is devolved on the Provincial C ouncils and  
m echanism  for adjudication  of d ispu tes arising  therefrom  is provided for 
in the Agrarian Services Act and  the appellate procedure is provided for 
in Act 19 of 1990.

(7) Creation of the High C ourt of the  Provinces w as to give effect to the 
devolution of power th a t arose with the 13th A m endm ent.

APPEAL from the order of the Provincial High C ourt of Kegalle.

S.C.B. W algampaya  w ith W.A.N. Ja ya n a th  an d  S.A.I.S. Suraw eera  for 
Petitioner - appellant.
Nimal Jayasinghe  with P.P. G unasena fo r  2 nd R espondent - R espondent.

Cur. adv, vult.

J u ly  28, 2000.
JAYASINGHE. J .

The P etitioner-A ppellan t filed th is  a p p e a l a g a in s t th e  
o rder of th e  lea rn ed  H igh C o u rt Ju d g e  of th e  P rovincial H igh 
C ourt of Kegalle d a ted  28. 07. 1995 re fu s in g  to  is s u e  a  w rit of 
certio ra ri to se t a s id e  th e  o rd ers  “P14” a n d  “P17".

The P e titioner-A ppellan t averred  th a t  th e  2 nd R esp o n d en t- 
R esponden t w ho w as th e  te n a n t cu ltiv a to r sold  h is  a n d e  rig h ts  
to the  A ppellan t in  th e  y e a r  1975; th a t  u p o n  a  co m p la in t m ade  
by th e  2 nd R e s p o n d e n t-R e s p o n d e n t  t h a t  h e  h a s  b e e n  
unlaw fully  d isp o sse sse d  by th e  A ppellan t, th e  M ag is tra te  a fte r 
in q u iry  m ad e  u n d e r  S e c tio n  6 6  of th e  P rim ary  C o u rts  
P rocedure  Act p laced  th e  A ppellan t in  p o ssess io n  (P3). T h e re 
afte r th e  2 nd R esp o n d en t m ad e  a n  ap p lica tio n  u n d e r  S ection  
5(3) of th e  A grarian  Serv ices Act a g a in s t th e  A ppellan t to  th e  
A ss is tan t C om m issioner a n d  th e  A ss is ta n t C om m issioner 
m ade  a n  exparte  o rd e r a g a in s t  th e  P e titioner-A ppellan t for n o n  
ap p e ara n ce  (P4). The P e titioner-A ppellan t th e n  filed affidavit
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exp la in ing  h is  d e fau lt an d  the  exparte  o rder "P4” w as se t aside 
by th e  o rd er “P7". T hereafte r the  C om m issioner again  sought 
to evict th e  A ppellan t from  the  land  in question  by an  
ap p lica tion  filed in  th e  M ag istra te 's  C ourt. However upon  the 
A ppellan t exp la in ing  to th e  C om m issioner th a t  "P4" had  been 
se t a s id e  by th e  o rd er “P7“, the  C om m issioner w ithdrew  his 
ap p lica tio n  in  th e  M ag istra te ’s Court.

T h erea fte r  on  a n  ap p lica tion  m ade  by the  2n,i R espondent, 
th e  1st R esp o n d en t m ade  o rder (P I4) evicting the A ppellant in 
te rm s  of “P4" w h ich  h ad  a lready  been  withdrawm. T hereafter 
th e  P e titioner m ad e  a n  app lication  to the  3"' R esponden t to 
have “P14” se t as ide  w h ich  w as refused  by o rder "P17".

T he A ppellan t p referred  a n  app lication  to the  Provincial 
H igh C ourt for a  w rit of ce rtio ra ri to have “PI 4 ” an d  “PI 7" set 
aside.

T he lea rn ed  High C ourt J u d g e  after inquiry  held th a t  even 
th o u g h  A gricu ltu re  a n d  A grarian  Services are  se t o u t in  the 
Provincial C ouncil List, in q u irie s  in respec t of any  of the 
m a tte rs  referred  to in  the  Provincial Council List an d  the 
m a tte rs  referred  to  in  th e  C o n cu rren t List a re  no t de te rm inab le  
by th e  Provincial High C ourt an d  th a t  inqu iries  w ith  regard  to 
A grarian  Serv ices fell o u t side th e  w rit ju risd ic tio n  of the 
Provincial H igh C ourt a s  it is no t provided for in  the  Provincial 
C ouncil List.

A ccording to  Article 154 P (4)

E very H igh C o u rt sh a ll  hav e  ju r is d ic tio n  to issu e , 
acco rd ing  to law  -

(a) o rd e rs  in  th e  n a tu re  of habeas corpus, in  respec t of 
p e rso n s  illegally d e ta in ed  w ith in  the  Province; and

(b) o rd er in  th e  n a tu re  of w rits  of C ertiorari, P rohibition , 
P rocedendo , M a n d am u s  a n d  Q uo w a rra n to  ag a in s t any  
p e rso n  exercising , w ith in  the  Province, an y  pow er u n d e r
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(i) an y  law; or

(ii) a n y  s ta tu te s  m ade  by th e  Provincial

C ouncil e s ta b lish ed  for th a t  Province, in  resp ec t of an y  
m a tte r  se t o u t in  th e  Provincial C ouncil List.

Any law  referred  to above is referab le  to  all m a tte rs  se t o u t 
in the  List I.

Legislative a u th o r i ty  o f th e  P rov inc ia l C o u n c ils  a re  
provided for in  th e  13th A m endm ent.

Article 154G (1) provides th a t;

Every Provincial C ouncil m ay, su b je c t to th e  p rov isions of 
the  C o n stitu tio n , m ak e  s ta tu te s  ap p licab le  to th e  Province for 
w hich  it is e s tab lish ed , w ith  resp e c t to  an y  m a tte r  se t o u t in  
List I of th e  N in th  S chedu le .

Article 154G (5) (a) provides th a t;

P a rlia m e n t m ay  m ak e  law s w ith  re sp e c t to an y  m a tte r  se t 
o u t in  L ist III of th e  N in th  S ch ed u le  a lte r  s u c h  c o n su lta tio n  
w ith  all P rovincial C ouncils  a s  P a rlia m e n t m ay  co n sid e r 
a p p ro p ria te  in  th e  c irc u m sta n c e s  of e a ch  case.

(b) E very  P ro v in c ia l C o u n c il m ay , s u b je c t  to  th e  
p rov isions of th e  C o n stitu tio n , m ake  s ta tu te s  app licab le  to th e  
Province for w h ich  it is e s ta b lish e d , w ith  resp e c t to an y  m a tte r  
o n  th e  C o n c u r re n t  L ist, a f te r  s u c h  c o n s u l ta t io n  w ith  
P a r l i a m e n t  a s  it  m a y  c o n s id e r  a p p r o p r i a t e  in  th e  
c irc u m sta n c e s  of each  case .

Article 154G (6) provides th a t;

If an y  p rov isions of an y  s ta tu te  m ad e  by th e  Provincial 
C ouncil is in c o n s is ta n t w ith  th e  p rov isions of any  law  m ade  in 
acco rd an ce  w ith  th e  p reced ing  p rov isions of th is  article , th e  
p rov isions of s u c h  law  sha ll prevail a n d  th e  p rov isions of th e  
s ta tu te  sha ll, to  th e  ex te n t of s u c h  in co n s is ta n c y  be void.
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Therefore th e  pow er to e n ac t s ta tu te s  is found in  Section 
154G (1) su b je c t to th e  qualifica tions found  in Articles 154G 
(5) (a), (b) a n d  154G (6).

T here  w as  no  a rg u m e n t p resen ted  before C ourt th a t  item  
29  o n  th e  C o n c u rre n t List fell w ith in  any  of the  artic les  set ou t 
above.

Article 154G (7) provides th a t;

A Provincial C ouncil sh a ll have no pow er to m ake s ta tu te s  
on  a n y  m a tte r  se t o u t in  List II of the  N in th  S chedu le  of the 
R eserved List.

The q u estio n  for de te rm ina tion  before th is  C ourt is w hether 
th e  High C o u rt of th e  Provinces h a s  th e  ju risd ic tio n  to issu e  
o rd ers  in  th e  n a tu re  of w rits  of certio ra ri an d  prohibition  
a g a in s t a n  o rd er m ade  by th e  B oard  of Review u n d e r  A grarian 
Services Act. Mr. Ja y a s in g h e  a rg u ed  th a t  th e  o rder of the  High 
C o u rt J u d g e  w a s  su p p o r ta b le  on  th e  g ro u n d  th a t  th e  
Provincial High C o u rt lacks  ju risd ic tio n  to issu e  w rits  to q u a sh  
th e  o rd e rs  o r p roh ib iting  th e  exercise  of pow ers perta in ing  to 
th e  su b je c ts  se t o u t in  th e  C o n c u rre n t List of the  13,h 
A m endm ent. He su b m itte d  th a t  even th o u g h  th e  sub jec t of 
A gricu ltu re  a n d  A grarian  Services a re  se t o u t in th e  Provincial 
C ouncil List in q u irie s  in  resp ec t of th ese  m a tte rs  a re  se t o u t in 
th e  C o n c u rre n t List a n d  th a t  th e  Provincial High C ourts  
a s su m e  ju risd ic tio n  to issu e  w rits  only in  resp ec t of sub jec ts  
se t o u t in  th e  Provincial C ouncil List.

Section 3 of th e  High Court o f the Provinces (Special 
Provisions) Act No. 19 of 1990 prov ides th a t;

A H igh  C o u r t  e s ta b l is h e d  by  A rtic le  154P  of th e  
C o n s titu tio n  for a  Province sha ll, su b je c t to any  law, exercise 
ap p e lla te  a n d  rev is io n a iy  ju risd ic tio n  in  resp ec t of o rders  
m ade  by L abou r T rib u n a ls  w ith in  th a t  Province an d  o rders 
m ad e  u n d e r  sec tio n  5 o r sec tio n  9 of th e  A grarian  Services Act,
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No. 58  of 1979, in  re sp e c t of a n y  lan d  s itu a te d  w ith in  th a t  
Province.

Section 4 provides th a t;

A p a rty  aggrieved by  an y  conviction, se n te n c e  o r o rder, 
en te red  or im posed , by  a  M ag is tra te ’s  C ourt, a  P rim ary  C ourt, 
a  L abour T rib u n a l o r by a n  o rd e r  m ad e  u n d e r  sec tio n  5 o r 
section  9 of th e  A g ra rian  S erv ices Act, No.. 58  of 1979 m ay, 
sub jec t to the  p rov isions of an y  w ritte n  law  app licab le  to  the  
p ro ced u re  a n d  m a n n e r  fo r a p p e a lin g  a n d  th e  tim e  for 
preferring  su c h  ap p ea ls , a p p e a l th ere fro m  to th e  H igh C o u rt 
e s tab lish ed  by A rticle 154P of th e  C o n s titu tio n  for th e  Province 
w ith in  w hich  s u c h  c o u rt o r t r ib u n a ls  is  s itu a te d  o r w ith in  
w hich  th e  lan d  w h ich  is th e  su b je c t of th e  o rd er m ad e  u n d e r  
the  A grarian  Serv ices Act, is s itu a te d .

Section 5 provides th a t;

The P rovisions of w ritte n  law  app licab le  to  a p p e a ls  to  th e  
C ourt of Appeal, from  conv ic tions, se n te n c e s  o r o rd e rs  e n te re d  
o r im posed by a  M ag is tra te ’s  C ou rt, a n d  to a p p lic a tio n s  m ad e  
to th e  C ourt of A ppeal for rev ision  of a n y  s u c h  conviction , 
sen tence  or o rder sh a ll, m u ta tis  m u ta n d is , app ly  to  a p p e a ls  to 
the  High C ourt e s ta b lish e d  by A rticle 154P pf th e  C o n s titu tio n  
for a  Province, from  conv ic tions, s e n te n c e s  or o rd e rs  e n te red  
or im posed  by M a g is tra te ’s C o u rts , P rim a iy  C o u rts  a n d  
L abour T rib u n a ls  w ith in  th a t  Province a n d  from  o rd e rs  m ade  
u n d e r  section  5 o r sec tio n  9 of th e  A g ra rian  Serv ices Act, 
No. 58 of 1979, in  re sp e c t of lan d  s itu a te d  w ith in  th a t  Province 
and  to ap p lica tio n s  m ad e  to  s u c h  H igh C ourt, for rev ision  of 
any  su c h  conviction, s e n te n c e  or order.

A gricu lture an d  A grarian  Serv ices is a devolved su b jec t. 
Item  9 of the  Provincial C ouncil List p rov ides th a t  A gricu ltu ra l 
an d  A grarian  S endees  -

9:1 A g r ic u l tu r e ,  i n c l u d in g  a g r i c u l t u r a l  e x te n s i o n .
prom otion  a n d  e d u c a tio n  for p rov incial p u rp o se s  a n d
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a g r ic u ltu ra l  se rv ices  (o th e r th a n  in  in te r-p ro v in c ia l 
irriga tion  a n d  lan d  se ttlem en t schem es. S ta te  land  and  
p la n ta tio n  agricu ltu re);

9 :2  R ehab ilita tion  an d  m a in te n a n c e  of m inor irrigation  works;

9 :3  A g ric u ltu ra l re s e a rc h , save  a n d  ex cep t in s t i tu t io n s  
d es ig n a ted  a s  n a tio n a l a g ricu ltu ra l re sea rch  in stitu tio n s .

S ignificantly  th e re  is no reference to inqu iries  u n d e r th e  
A grarian  Serv ices in  th e  Provincial Council List. It is for th is  
re a so n  th a t  th e  High C ourt J u d g e  h a s  come to a finding th a t  
th e  High C o u rt h a s  no  ju risd ic tio n  to  issu e  w rits of certio rari 
in  re sp e c t of m a tte rs  provided for in  the  A grarian  Services Act.

At th e  tim e of th e  p rom u lga tion  of the  13th A m endm ent 
A grarian  Services Act 58 of 1979 w as operative. Section 5 
provided  for in q u irie s  by th e  C om m issioner w here th ere  w as 
e v ic tio n  a n d  S e c tio n  9 p ro v id ed  for d ec id in g  d is p u te s  
reg a rd in g  devo lu tion  of r ig h ts  of te n a n t cu ltiva to rs. A ppeals to 
th e  B oard  of Review w as provided for u n d e r  Section  42(b) of the  
a g ra r ia n  Services Act 4  of 1991. Therefore th ere  w as the 
m ec h a n ism  provided  in  th e  A grarian  Services Act to deal w ith 
d isp u te s  th a t  a ro se  o u t of m a tte rs  re la ted  to A grarian  Services.

T he leg is la tu re  w h en  en a c tin g  High C ourt of the  Provinces 
(Special Provisions) Act No. 19 of 1990 w as aw are of the  
com position  of the  Provincial C ouncil List an d  the  C o n cu rren t 
List. If it w as in  th e  co n tem p la tio n  of the  leg isla tu re  th a t  
in q u irie s  u n d e r  A grarian  Services Act are  to be dealt w ith 
u n d e r  th e  C o n c u rre n t List, th e n  it w ould n o t have given the  
H igh C o u rt pow er to d ea l w ith  o rd ers  u n d e r  Section  5 an d  9 by 
Act No. 19 of 1990.

T he lea rn ed  High C ourt J u d g e  w as in e rro r w hen  he held 
th a t  in q u ir ie s  refe rred  to  a s  a t item  29  in  th e  C o n c u rre n t List 
in c lu d ed  in q u ire s  u n d e r  S ection  5 a n d  9 of the  A grarian  
Serv ices Act.
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A  p rerogative w rit lies a g a in s t a n  A dm in istra tive  A u thority  
a c tin g  u n d e r  s ta tu te  o r a g a in s t  a n  o rd e r  m a d e  by  a n  
A dm inistra tive T rib u n a l. If th e  view of th e  lea rn ed  High C o u rt 
Ju d g e  th a t  in q u irie s  u n d e r  A grarian  Serv ices Act is n o t 
am enab le  to  w rit ju r isd ic tio n  of th e  High C ourt of th e  Provinces 
is su p p o rta b le , th e n  A rticle 154P (4) w ould  be  w ith o u t 
m eaning. A grarian  Serv ices is devolved o n  th e  Provincial 
C ouncils a n d  m e c h a n ism  for ad ju d ic a tio n  o f d isp u te s  a ris in g  
therefrom  is provided  for in  th e  A grarian  Serv ices Act a n d  th e  
A ppellate P ro ced u re  is provided for in  th e  H igh C o u rt of th e  
P rovinces Specia l Prov isions Law. T he a rg u m e n t th a t  th e  H igh 
C ourt of th e  Provinces is devoid of w rit ju r isd ic tio n  is therefo re  
in -co n g ru o u s. T he c re a tio n  of th e  H igh C o u rt of th e  P rovinces 
w as to give effect to  th e  devo lu tion  of pow er th a t  a ro se  w ith  th e  
13th A m endm ent.

We hold  th a t  th e  lea rn ed  H igh C o u rt J u d g e  w a s  in  e rro r  
w hen he held  th a t  a  p rerogative w rit to  q u a s h  th e  p roceed ings 
m ade  u n d e r  th e  A g ra ria n  S e rv ices  Act is  o u t s id e  th e  
ju r isd ic tio n  of th e  H igh C o u rt. P re lim in a ry  o b jec tio n  is 
overruled.

JAYAWICKRAMA, J. - I agree.

Preliminary Objection Overruled High Court h as jurisdiction .


