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[COUKT OF ClUMIXAL APPEAL]

1968 Present: K . N. G. F ern a n d o , C .J. (P residen t), T . S. F ern a n d o , J .,
an d  T a m b ia h , J.

K .  A . C H A R  L I S , A p p e lla n t, and T H E  Q U E E N , R e s p o n d e n t  

C. C. A .  A p p e a l  N o . 159 of 1967, w it h  Ap p l ic a t io n  N o . 207  

S. C. 28167—M. C. Malara, 32323

P aw l Code—Scope and purpose of s. 20-i—Distinction between murder and culpable 
homicide not amounting to murder— Murderous intention—Misdirection.

Whero A strikes Vj with tho intent ion of causing bodily injury, and /! dies in 
ecmsequenco of tho blow, although tho blow is not sufficient in tho ox'dinary 
courso o f naturo to causo tho doafh o f a person in a sound state of hoalth, it 
would bo a misdirection to toll tho jury that, according to tho provisions o f tho 
second paragraph of section 294 o f tho Penal Code, A is liablo to bo convicted of 
murder. A caso which does not fall within tho third limb o f section 294 of the 
Penal Code is not one o f murder, unless tho offondor actually knows o f a rather 
special peculiarity or defect suffered by tho injured person and knows also that 
for that reason tho injury caused to him is likely to cause his death.

i V P P E A L  a g a in st a  c o n v ic t io n  a t  a tria l b e fo re  t l ic  S u p rem e C ou rt.

Colvin B. de Silva-, w ith  Nihal Jayawickraina, S. S. Wijeralne a n d  
(a ssign ed ) A. 31. Coomara-swamy, f o r  th e  a ccu se d -a p p e lla n t.

E. R. de Fonseka, S e n io r  C row n  C ou n sel, fo r  th e  C row n .

Cur. adv. vult.

J a n u a ry  3 0 , 196S. I I .  N . G . Feenando, C .J .—

T h e  a ccu s e d  in  th is  case  w a s  c o n v ic te d  o f  m u rd er  th e  u n a n im ou s  
v e r d ic t  o f  th e  J u r y  a n d  se n te n ce d  t o  d ea th . B u t  a fte r  h ear in g  a rg u m en t 
w e  m a d e  o r d e r  se tt in g  as id e  th a t  v e r d ic t  a n d  sen ten ce  a n d 's u b s t itu t in g  
th e r e fo r  a  v e rd ic t  o f  cu lp a b le  h o m ic id e  n o t  a m o u n tin g  to  m u rd e r  a n d  a  
se n te n ce  o f  sev en  y e a rs  r ig o ro u s  im p rison m en t.

T h e  case  fo r  th e  p ro se cu t io n  w as th a t  th e  d ecea sed  p e rso n , o n e  
W c e ra m a n , w as w h eelin g  a  b ic y c le  a lon g  th e  r o a d  fo llo w e d  b y  h is  s o n  o n  
f o o t ,  a n d  th a t  th e y  m e t  th e  a ccu s e d  w h o  w a s s ta n d in g  a t  a  r o a d  ju n c t io n  
w ith  a sw o r d  in  h a n d . T h e  a ccu s e d  q u estion ed  th e  d e ce a se d  a n d  a sk ed  
h im  “  w h ero  are y o u  g o in g  ? ” , a n d  w h en  th o  d e cea sed  g a v e  a n  an sw er 
t o  th is  q u e st io n  th e  a c c u s e d  tr ie d  t o  s trik e  th e  d e ce a se d  w ith  th e  sw ord  
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■ b u t  a p p a r e n t ly  m issed , a n d  th e  s w o r d  fe ll  o u t  o f  th e  a ccu se d ’s  h a n d . 
T h e r e u p o n  th e  a ccu s e d  p u lled  o u t  a  k n ife  f r o m  h is  w a is t, a n d  to  u so  th e  
s o n ’s  w o r d s  “  h e  p ressed  th e k n ife  in t o  th e  d e c e a s e d ’s ab d om en

T h e  d e a th  o f  th e  d eceased  d id  n o t  o c c u r  im m e d ia te ly , n o r  e v e n  s o o n  
a ft e r  h e  r e c e iv e d  th is  in ju ry . I n  fa c t  h e  w a s  o p e r a te d  o n  severa l t im e s  
a n d  h o  d ie d  o n ly  a b o u t  five  w eeks la te r . I n d e e d  C ou n sel f o r  th e  d e fe n c e  
su g g e s te d  t o  u s th a t  i t  w as p oss ib le  t o  a r g u e  th a t  th o  m e d ica l e v id e n ce  
fe l l  s h o r t  o f  s t r ic t  p r o o f  th a t  th e  s t a b b in g  w ith  th e  k n ife  w as th e  a c tu a l 
c a u se  o f  d e a th . B u t  in  th e  c ir c u m sta n ce s  o f  th e  case it  w as n o t  
n e ce s sa r y  t o  p u rsu e  th is  p o in t  fu rth er.

W e  h a v e  re fe rre d  t o  th e  h is to ry  s u b s e q u e n t  to  th e  in flic tion  o f  th e  
in ju r y ,  b e c a u s e  th e  u n u su a lly  lo n g  in te r v a l b e tw e e n  th e  in flic tion  o f  th e  
in ju r y  a n d  th e  a ctu a l d ea th  a p p ea rs  t o  h a v e  le d  th e  learn ed  tria l ju d g e  
h im s e lf  t o  e n te r ta in  so m e  d o u b ts  as  t o  th e  a c c u s e d ’s sta te  o f  m ind  w h e n  
h e  u se d  h is  k n ife  o n  th e  deceased  m a n .

I n  h is  su m m in g  u p  th e  lea rn ed  J u d g e  d ir e c te d  th e J u r y  th a t  th e  
m u r d e ro u s  in te n t io n  requ isite  t o  fo u n d  a  c o n v ic t io n  o f  m u rd er  is o n e  o f  
th re e  in te n t io n s , th e  first tw o  o f  w h ich  a re  r e s p e c t iv e ly  tire in te n tio n  o f  
ca u s in g  d e a th , a n d  th e  in ten tion  o f  c a u s in g  b o d i ly  in ju ry , th e  in ju r y  
th u s  in te n d e d  b e in g  su fficien t in  th e  o r d in a r y  cou rse  o f  n a tu re  to  ca u se  
d e a th . T h e  t w o  sta tes  o f  m in d  th u s  m e n t io n e d  are  th ose  re ferred  to  in  
th e  first a n d  th e  th ird  p aragraph s o f  s. 2 9 4  o f  th e  P e n a l C ode. T h e re a fte r  
t h e  le a rn e d  J u d g e  re ferred  to  th e  th ir d  k in d  o f  m u rd erou s in te n tio n  in  
th e  fo l lo w in g  d ir e c t io n  :—

“  W h a t  is  th e  th ird  k in d  o f  in te n t io n  ? I t  is  a lso  a  m u rd e ro u s  
in te n t io n  w h ich  is som ew h a t s im ila r  t o  w h a t  I  h a v e  ju s t  t o ld  y o u ,  
th a t  is , th e  a c t  o f  in ten tion  o f  ca u s in g  b o d i ly  in ju ry  a n d  th e  b o d i ly  
in ju r y  is  o f  su ch  a  n atu re  th a t  th e  o f fe n d e r  k n o w s  it to  b e  lik e ly  to  
ca u se  d e a th  t o  th e  .person th a t  in ju r y  is  in flic ted , th a t is a lso  a  
m u r d e ro u s  in te n tio n . L e t  m e  re p e a t  th a t  th ird  on e. I t  is a ls o  a  

. m u rd e ro u s  in te n tio n  to  in ten d  t o  ca u se  b o d i ly  in ju ry  a n d  th o  b o d i ly  
in ju r y  is  su ch  th a t  th e  o ffen d er  k n o w s  i t  l ik e ly  t o  cau se  th e  d e a th  o f  
th a t  p e rso n . I t  sa y s  as th o  o f fe n d e r  k n o w s . W h a t  th e la w  n e e d s  
is n o t  o n e ’s p erson a l k n ow led g e  b u t  th e  k n o w le d g e  o f  a rea son a b le  
m a n .”

A t  a  la te r  s ta g e  a n oth er  s im ilar  r e fe re n ce  w as m a d e  to  th e sa m e  
m a t t e r :—

"  W e ll ,  lo o k  a t  th e  th ird  k in d  o f  m u r d e ro u s  in ten tion . I t  is i f  th o  
a c t  is  d o n e  w ith  th e  in ten tion  o f  ca u s in g  b o d i ly  in ju ry  w h ich  b o d i ly  
in ju r y , a n y  reason ab le  person  w ill k n o w , is lik e ly  to  cause th e  d e a th  
o f  th a t  p e rso n . I f  y o u  in ten d  t o  p lu n g e  a  k n ife  in to  th e  s to m a c h  o f  
a n o th e r  m a n , ask  you rse lv es , w o u ld  o r  w o u ld  n o t  a n y  reason ab le  m a n  
a n t ic ip a te  th a t  b y  th a t a c t  h e is v e r y  lik e ly  t o  cau se  th e d ea th  o f  th a t  

' p e rso n . W o u ld  o r  w ou ld  h e  n o t  ? .. I f  j 'o u r  an sw er is, “  Y e s  ” , th e n  
a g a in  y o u  h a v e  th e  m u rd erou s in te n t io n  p r e s e n t .”
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I t  is  c lea r  fr o m  th e  la n g u a g e  o f  these d ire c tion s  th a t  th e  lea rn ed  J u d g e  
in ten d ed  to  e x p la in  to  th e  J u r y  th e  s co p e  an d  p u rp o s e  o f  th e  se con d  
p a ra g ra p h  o f  s. 294 , viz.., i f  i t  is d on e  w ith  th e in te n tio n  o f  ca u sin g  such  
b o d ily  in ju ry  as th e  o ffe n d e r  k n ow s to  b e  lik e ly  t o  ca u se  th e  d ea th  o f  th e  
p erson  to  w h o m  th e h a rm  is cau sed  : w e are  satisfied  th a t  th is  e x p la n a t io n  
o f  th e  la w  w as g r a v e ly  in co rre ct . T h e  se co n d  illu s tra t io n  le tte red  (6) 
w h ich  fo llo w s  a lm o s t  im m e d ia te ly  a fte r  th e  s ta tu to ry  p r o v is io n  in  s. 294 
is c le a r ly  in te n d e d  t o  e x p la in  th e  m ean ing  o f  th e  s e c o n d  lim b  o f  s. 294. 
T h a t  illu s tra t io n  c o n te m p la te s  a case w h ere  A  strik es Z  w ith  th e  in te n tio n  
o f  ca u sin g  b o d ily  in ju ry ', a n d  Z d ies in  con seq u en ce  o f  th e  b lo w , a lth o u g h  
th e  b lo w  is n o t  su ffic ie n t  in  the o rd in a ry  cou rse  o f  n a tu re  to  cau se  th e  
d e a th  o f  a  p e r so n  in  a  so u n d  state- o f  h ealth . T h e  illu s tra t io n  th erea fte r  
d is tin g u ish es  b e tw e e n  tw o  a lte rn a tiv e  s itu ation s  :—

(1 ) I f  A  k n o w s  th a t  Z  is la b o u r in g  u n d er som e  d isease  b e ca u se  o f  w h ich
a  b low ' is l ik e ly  t o  cau se  h is  d ea th , th en  A  is  g u il ty  o f  m u rd er  
d esp ite ' th e  fa c t  th a t  th e  case is n o t  o n e  c o v e r e d  b y  th e  th ird  
lim b  o f  s. 29 4 .

(2 ) I f  A  d o e s  n o t  k n o w  th a t  Z  is su ffering  fro m  su ch  a  d isease , th en  h e
is n o t  g u ilty  o f  m u rd er.

Cases to  w h ich  th e  s e c o n d  lim b  o f  s. 294  is a p p lic a b le  are  q u ite  rare  
a n d  th o  in sta n ce  w h ich  d o e s  som etim es o c cu r  is  th a t  in  w h ich  a p erson  
h a v in g  a n  en la rg ed  sp le e n  d ies  in  con seq u en ce  o f  a b lo w  w h ich  w o u ld  n o t  
o r d in a r ily  resu lt in  th e  d e a th  o f  a  h ea lth y  p erson . S u c h  a n  in sta n ce  is 
n o t  c o v e r e d  by' th e  th ird  lim b  o f  s. 294 becau se  th e  b low ' is n o t  su ffic ien t 
in  th e  o rd in a ry  co u rse  o f  n a tu re  to  cause d ea th . N ev erth e less  th e  a ctu a l 
k n o w le d g e  p o sse sse d  b y  th e  g iv e r  o f  th e  b low  th a t  it  is  likely ' t o  cau se  th e  
d e a th  o f  th e  p a rt icu la r  p e rso n  a tta ck e d  co n v e rts  a  case , w h ich  o th erw ise  
w o u ld  b e  o n ly  c u lp a b le  h o m ic id e , in to  on e  o f  m u rd er.

T h e  d ire c t io n s  g iv e n  b y  th e  learned tria l J u d g e  in  th is  case  w ere to  th e 
e ffe c t  th a t  th e  te s t  im p o s e d  in  th e  secon d  lim b  o f  s. 2 9 4  is o b je c t iv e  a n d  
n o t  s u b je c t iv e  ; b u t  w e  h o ld  th a t  the tru e te s t is p u re ly  su b je c t iv e , a n d  
th a t  a  case  w h ich  d o e s  n o t  fa ll w ith in  th e th ird  lim b  o f  s. 294  is n o t  o n e  o f  
m u rd er, un less th e  o ffe n d e r  a c tu a lly  k n ow s o f  a ra th er  sp e c ia l p e cu lia r ity  
o r  d e fe c t  su ffered  b y  th o  in ju re d  p erson  a n d  k n o w s  a lso  th a t  fo r  th a t  
reason  th e  in ju r y  c a u se d  to  h im  is lik e ly  to  cau se  h is  d e a th .

T h ere  is n o  q u e s t io n  b u t  th a t  s. 293 o f  th e  C o d e  d e fin es  th e  genus 
cu lp a b le  h o m ic id e , a n d  th a t  s. 294 defines th e  species m u rd e r . S ection  
293 sp e c ifics  th e  th re e  s ta te s  o f  m ind  each  o n e  o f  w h ich  w ill m a k e  an  a c t  
o f  ca u sin g  d e a th  th e .o f fe n c e  o f  cu lp a b le  h o m ic id e  :—

(а ) th e  in te n t io n  o f  ca u s in g  d ea th ,

(б ) th e  in te n t io n  o f  ca u sin g  su ch  b o d ily  in ju r y  a s  is  l ik e ly  t o  cau se
d e a th ,

(c ) th e  k n o w le d g e  o f  th e  lik e lih ood  o f  cau sin g  d e a th .
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E v e r y  o f fe n c e  o f  cu lp a b le  h om ic id e , o f  c o u r se , is  n o t  a lso  a n  o ffe n ce  
o f  m u r d e r  ; a n d  s. 2 9 1  is in ten d ed  to  d e c la r e  w h ich  o ffe n ce s  fa llin g  u n d er  
s. 2 9 3  w ill a lso  b e  o ffe n ce s  o f  m urder. T h u s  th e  first l im b  o f  s. 291 d ec la res  
th a t  a n  o f fe n c e  o f  cu lp a b le  h om ic id e  c o m m it te d  w ith  th e  in ten tion  w h ich  
I  h a v e  sp e c if ie d  in  p a ra gra p h  (a) a b o v e  is  m u r d e r ; a n d  s. 291  d ec la res  
in  its  th ir d  l im b  th a t  an  o ffen ce  o f  c u lp a b le  h o m ic id e  c o m m itte d  w ith  
th e  in te n t io n  I  h a v e  sp ecified  in  p a ra g ra p h  (6) is a lso  m u rd er.

I f  th e n  a n y th in g  in  s. 291 has th e  fu r t h e r  e f fe c t  th a t  e v e ry  o ffe n ce  
o f  cu lp a b le  h o m ic id e  c o m m itte d  w ith  th e  k n o w le d g e  w h ich  I  h a v e  sp ecified  
in  p a ra g r a p h  (c ) a b o v e  is  a lso  m u rd er, i t  w o u ld  fo l lo w  th a t  e v e ry  sin g le  
o ffe n ce  o f  c u lp a b le  h o m ic id e  w ill a lso  b e  a n  o ffe n ce  o f  m u rder. T o  
co n s tru e  s. 2 9 1  in  su ch  a  m an n er w o u ld  b e  t o  o b lite r a te  th e  d is t in c tio n  
b e tw e e n  c u lp a b le  h o m ic id e  an d  m u rd er. I n  o u r  o p in io n  th e  d ire c tio n s  
o f  th e  le a rn e d  tr ia l J u d g e  con cern in g  w h a t  h e  re fe rre d  as th e “  th ird  k in d  
o f  m u r d e ro u s  in te n t io n  ” , w as su b s ta n tia lly  a  d ir e c t io n  th a t  th e  e lem en t 
o f  k n o w le d g e  m e n tio n e d  in  s. 293 is n o t  d iffe r e n t  fr o m  th a t w h ich  is 
m e n tio n e d  in  th e  se co n d  lim b  o f  s. 29 1 . W it h  r e s p e c t  w e m u st h o ld  th a t  
d ir e c t io n  t o  b e  c o n tra ry  to  law .

H a v in g  r e g a rd  t o  th e  d irection s  w h ic h  w e re  g iv e n  to  th e  J u r y , w e  
w ere u n a b le  a t  th e  s ta g e  o f  ap pea l t o  e x c lu d e  th e  p o ss ib ility  th a t  th e  
J u r y  re tu rn e d  a  v e r d ic t  o f  m u rder in  th is  ca se  in  p u rsu a n ce  o f  th e  
in co r r e c t  d ir e c t io n . F o r  these reason s w e  a lte r e d  th a t  v e rd ic t  t o  o n e  
o f  c u lp a b le  h o m ic id e .

Verdict altered.


