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Decree will therefore be entered allotting to each of the plaintiff and
the third defendant & $ share of the land aud to the sceond defondunt a
% share. 'The order of the Distriet Judge vwith regard to improvements and
plantation witl stand, sukject to the modiiication that the third defendant
wili be allotted the building marked No. 1 on Lot A, and tie order
directing tho thivd defendant to romove the said buildings wil! be deletod.

I 'sec no reason to interfere with the order for costs made by the learned
District Judge. The sesond defendant appellant will pay the costs of
appeal to the plaintif respondent.

Winpmam J.—1 agree.
Appeal dismissed.

—_————
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Landlord and tenant—Partnership—Contract of tenaney between partners—
Action for rent and efectment—Not maintainadle.

Onoe partner, as landlord, esnnot sue the other partners, as  tenents,
for rent and ejectment in respect of premises whoere'the business of the
partnorship is carried on.

APPIGAL from 2 jucdgment of the Comniissioner of Requests, Kandy.
H. W. Fambiah, for defendunts appellants.

H. V. Perera, K.C., with €. B8, Pereva and M. J. M, Hussein, tor
plaintiff respornient.

Cur. ady. vult.
June 6, 1949, WrEveEwARDENE CJ.—

This is an action for rent and ejectment tiled by the plaintiff against
the defendants.

"The question that has to be decided is whether the plaintiff can maintain )
this action as he and the defendants are partners. In view of that
question it is necessary to set out the following paragraphs in the plaint ;—

Para 2 : * The plaintiff and the defendant arc persons carrying on
business under the name, stylc and firm of M. K. A. Mohamed Mutalib

at premiges No. 132, Colombo Street, Kandy . . . .7,

Para 3: " The plaintiff let to the said partners premises No. 1332,

of Colombo Strect, Kandy, at a monthly rent of Rs. 60 7.

Pure 4 : * The defendants wrongfully and acting in concert refused
and failed to pay plaintiff such rent as from Qctober I, 1946, and there

is now due to the plaintiff as arrears of rent up to February 28, 1047,

the sum of Rs. 3 7,
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Para d ; “ The plaintiff on December 17, 1946, noticed the defendants
to quit and vacate, on or before January 31, 1947, the said vielises
as he required the same for hiz awn wse but the defendants have failad
and neglected to quit ”,

It will be scen from paragraphs 2 and 8 of the plaint that the eontract
of tenancy was between the plaintiff and the partners ” whom he
deseribed in paragraph 2 as consisting of himsslf and the two defendants,
The position was made cleaver by the specific admission made by plaintiff’s
counsel at the trial  that the premises were leb oub to the plaiutiff
himseif and the two defendants who wore partners by the plaintiff 7.
In this action the plaintiff claims the ontirety of the arrcars of rent and
agks for o writ of ejectment against the two defendants. The ovidence
in the case shows that the plaintiff and the defendants were at the time
of the action carrying on the business of tho partnership at the premises
in question.

Ttis contended by the appellant’s Counsel that on the contract seb out
in the plaint the plaintiflf has to sue the firm of which he is a partner and
the plaintiff would then appear asa defendant in the action filed [n him,
Moreover, it is contendnd that under L B

sh Law of pavtnership no
legal contract could snhsist botween the platntiff and the firm and that
the plaintiff could have cntered into o contruct only so far as tovender
him lable in equity (vive Mosanguet ef al. », Wray et all and Do Tastel ».
Shaw etal?).  Suchan  cynitable debt ” would be an item in o rartnership
account and it would be uccessary to go into partnersiin acchunts to
ascertain the amonnis due to the party sued.

The respendent’s Connsel argucd, that the law as laid down in the
carlier cases was modified by the operation of the Judicature Acts,
1872 and 1875, and the rues mado theceunder and he made particular
reference to Order 434 Rulbe 10, No donbt, the Judicature Acts provided
geverally that the Rules of Kquiby should prevail in various mattess in
which there was a conflict between the Rules of Equity and the Rules
of the Comnmon Law. But referring o these riies Lord Sternidale, MR,
said in MHeyer dr Lo, v, Paber 3 2=

“The rules do not in any way, as it scems to e, atter the substantive
law as it existed before, or alter the rights which in law and equity
partners have one against the other ; all they dois to provide tiat
the procedare which is laid down in the order shall apply to actions

between psartuers and that the firm name will be used for those actions .

These rules being rules of procedure are not binding on us, though in
deciding questions with respect to the law of parinership, the law to be
administered is the same as would be administered in England (Civil Law
Ordinance, section 3). Morcover, the rule particularly refoerred to js
restricted in its operation cven in Eungland as it applies only in case of
persons who are carrying on business within the jurisdiction of the
High Court (Lindloy on Partnership, Ninth Edition, page 344).

It has also to be noted that the deed of partnership exceuted by the
plaintiff and the defendants requires the business to be carried on ** at
No. 132, Colombo Street, Kandy, or at such other place as the partners

P {I313) 6 Taunton 507. 2 (1818) 1 B. and Ald. §04,
¥{1923) 1 Ch. 421.
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shali from thne o time agoe on giving of natice by the pluintid
ana the refosal of the defendants to vacate the preuiises appesr to e
to show that the paviners are at varianee with reaurd to the place of
busis

1w
the plamiiiPs action.  The appelionts will have costs ligre and in the
Court below.

i atlow the appeal and diveui deerce 1o be enterxl dismisaing

Appeal allowed.
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S0 L25—IN THE MATTER 0F AX APPLICATION UNDER SECTION Zi4
orF Tt Civin, ProcepurE Cobk To REVIEW THE TAXED B
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Closts—Appeal ona case stated by Commdssioner of Steasps — Cartion of costs tr
such appeal—Costs actually tncurred—Ciui] Provcedura Code, section 214~
Section 31 of Stamp Ordinance as amended by Oirdinsmee No. #7 of 1941,

Tho scaie of eosts presaribed by the Schedule Lo ite Civil Procedure
Code doos not apply to an appeal on 4 cuse stated by the Commissioner
of Stamps. In such case tho Registrar ought to allow the full amount
of foes actually paid to Connsel uniess they aro unreascnably extravagant
or needlossly ineurred.

THH wag an application to have a bill of costa, as taxed by the
Regisirst of the Supreme Court, reviewed.

8. J. Kadirgwnar, for the appiicant.
H.W. R Weerasooriya, Crown Counsel, for the Attorney-General.

Cur. adyv. vull.
October 13, 1949, WixpaaM J.—

The petitioner applics to have his bill of costs, us taxed by the ilegistrar
of the SBuprome Court, reviewed. The bill of costs related to 2 appeal
before the Supreme Court upon a cuse stated by the Comniissiouer of
Stamps under section 31 of the Stamp Ordinance, as amended by the
Stamp (Amcadment) Ordinance, No. 47 of 1841, Subsections (3) and
(4) of that Ordinunce provide that the Coiamissioner, after considering
au appeliant’s grounds of objection to auy stamp adjudication, shall
issue the appellant a stated ease giving his reasons for the udjudication,
which the appellant may transmit to the Supreme Court, which may
thercupon determine the appeal.  In the present case the Supreme Court
determined the appeal in favour of the appallant, and it is his biil of costs
in that appeal which is the subject of this petition.  Ju tuxing the bill
of costs the learnod Regisirar allowed only Rs. 147 out of an item of




