
68 DE KBETSEB J.—Odirishamy and Elaris.

1044 Present: de Kretser J.

O D IB IS H A M Y , A ppellant, and E L A R IS , R espondent.

220 C. R. Oampalia 1,872

Bes Judicata—Action on lease—Allegation of ouster and claim for damages— 
Case settled—Subsequent action for restoration of possession—Civil 
Procedure Code, s. 84.
In Q. B. Gampaha, 1,684, the plaintiff, alleging that he was entitled to 

possess certain rubber trees on a lease, complained of an ouster by the 
defendant and asked for damages sustained by him and continuing 
damages till date of judgment.

The defendant denied plaintiff's right to the lease, which he said was 
void, but at the trial admitted the plaintiff's claim and consented to 
pay damages.

In the present action the plaintiff alleged that the defendant had 
refused to give up possession of the land and claimed that he be placed 
and quieted in possession and that the defendant be ejected,—

Held, that the present action was not barred by section 34 of the 
Civil Procedure Code.

A P P E A L  from  a  ju d gm en t o f  th e C om m issioner o f  R equests, 
G am paha.

H. V. Perera, K ,C . (w ith  h im  R. C. Fonseka), for  the defendant, 
appellant.

L . A . Rajapakse, K .C . (w ith  h im  S. R . Wijayatilake), for  the plaintiff, 
respondent.

Cur. adv. vult.
D ecem ber 18, 1944. d e  K r e t s e r  J .—  *- 

T h e  on ly  qu estion  debated  at th e hearing o f  this ap peal w as w hether 
the palin  tiff w as barred by  section  34 o f  th e  C ivil P rocedure C ode from  
m aking his present c la im  b y  reason  o f  the cla im  he su ccessfu lly  m a d e -in
C. R . G am pah a, case N o. 1,684. *

In  th at case  the p la intiff se t ou t in  his p la in t th e m anner in  w hich 
he becam e en titled  on  a lease to  possess certain  rubber -trees during his 
lease and,- com pla in ing  o f  an ou ster by  the defendant a few  days after the 
pla intiff had entered in to  possession , h e asked for dam age already sustained 
and continu ing  dam ages - u ntil th e  date o f  ju dgm en t. H e  d id  n o t ask 
fo r  a declaration  o f  his right to  possess on  hi's lease and consequently  
n ot for .d a m a ges u ntil he w as p laced  in  possession .

T h e  defen dan t filed answ er ad m ittin g  the title  o f the lessors and the 
lease to  plaintiff b u t p leaded  th at th e lease w as void  as  it  w as execu ted  
during the p en d en cy  o f  a partition  action . H e  a lso ' den ied  that the 
pla intiff en tered  in to  p ossession *or th at h e had  suffered any dam ages or 
had a  cause o f  action  or th at he (th e  defen dant) w as in unlaw full possession . 

• A t the trial issues w ere raised on  th ese lines and im m ediately  afterw ards 
th e record , reads “  case settled  at th is stage. O f con sen t ju d gm en t for 
pla intiff as prayed  fo  fix ing  dam ages a t R s . 19.25 p er  m en sem  as a 
m a tter  o f  settlem en t. P la in tiff to  h ave co sts  o f  th is class. E n ter  decree 
accord ing ly
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T h e p la in tiff be liev in g  th at h is  r igh t w as ad m itted  w en t to  take- 
possession  on  th e  very  n e x t day, w h en  th e d efen dan t refused  to  g ive 
possession . T h e  p la in tiff th en  brou gh t th e presen t a ction  settin g  ou t 
title  and th e decision  in  th e previous case and c la im ed  dam ages and that 
h e be  p laced  and qu ieted  in possession  and th at th e  d efen d an t be e jected . 
T h e  defen dan t filed  an answ er m aking th e sam e p leas as in  t h e ' previous 
.case and in addition  p lead ed  th e earlier action  as a bar and a lso th at the 
C o u rt  had n o  ju risd iction  as th e  su b je ct m atter  o f  th e action  w as w orth  
B s . 1,500. T h e  sam e issues as before  w ere raised and in .a d d it io n  the 

.fo llo w in g : —

(1) Is  the p la in tiff’s action  barred , b y  the decree in C. R . G am paha,
N o. 1 ,684 ? ■ •

(2) I f  so, can  he c la im  (a) e je c tm en t ? ( b) dam ages ?
(3) U n der any circu m stan ces is th e pla in tiff estop p ed  by  th e  decree

in C. R . G a m p a h a ,'N o . 1,684, from  cla im in g  dam ages, i f  any, in excess 
o f  R s. 19.25 per m en sem  ? •’

T h e  learned C om m ission er h eld  in the p la in tiff ’ s favou r bu t reduced  the 
.dam ages c la im ed . T h e d efen dan t appeals.

I t  is c lear that th e defen dan t is taking advantage o f  a legal defen ce  
and  w ould  have n o d e fen ce  on  the m erits, and none w as attem pted : 
N o  case  ex a ctly  in  p o in t' w as c ite d  to  m e . T h e  learned  C om m issioner 

.decid ed  th e  case on  the foo tin g  th at a n ew  cau se  o f a ction  had  accru ed  to  
the pla in tiff after the decision  o f  the earlier case. I t  was con ced ed  that 
i f  th is v iew  be  correct the ju d g m en t w as u n im peach able . T h e  argum ent 
f o r  the defen dan t w as based on  the assum ption - th at th e  position  betw een  
th e  parties w as the sam e as it  h ad  been  be fore  th e  previous action , v iz ., tlje  
d e fen d a n t w as in  possession  denying  th e  p la in tiff ’s right to  possession  and, 
th erefore , there w as n o new  cause o f  action . I  d o  n ot th ink  th is v iew  is 
co rrect or possib le, for  c learly  th e  position  w as n ot the sam e.

In  the earlier case  the p la in tiff a lleged  an ou ster and the defen d an t 
den ied  the p la in tiff ’s right on  th e lease, w h ich  h e a lle g e d -w a s 'v o id , b u t 'a t  
the trial he con ced ed  th e  p la in tiff ’s c la im  an d con sen ted  to  p a y  h im  
dam ages. T h e cause o f  action  in  the earlier case had n ot been  m erely  
th e refusal to  g ive possession  b u t a refusal on  a certa in  footing . T here 

,w a s  no express decree declarin g  the p la in tiff en titled  to  possess on  h is 
lease or p lacing  h im  in possession  b u t his c la im  to dam ages co u ld  on ly  
have been  ad m itted  and costs  fixed  on  th e im p lied  adm ission  that the 
p la in tiff w as en titled  to  p ossess on  th e lease. ■ T h e  p la intiff w as en titled  
to  assum e th at the defen d an t w ou ld , thereafter, y ie ld  h im  possession  and 
w hen he refused to  y ie ld  a fresh  cau se  o f  action  arose. T h e  p osition  is 
on ly  sligh tly  different from  th e case o f  W im alasekers v. Dingirimahatmaya 1. 
T h ere  the pla in tiff w as d eclared  en titled  to  a land  a fter a co n te st b u t n o  
decree  o f e je ctm en t had  been  prayed  for or granted . T h e  pla intiff 
brought a fresh  action  and the previous ease w as h eld  n ot to  be  a bar 
-under section  34. S o , in  th is case the pla in tiff on  th e  date  o f  the. trial 
o f the first case  had  h is c la im  con ced ed . H e  w as en titled  to  possession  
w hether the decree  sa ys so  or n ot, and h e w as en titled  to  take possession  
o n  the adm ission  im p lied ly  m ade. B o th  parties c la im  from  th e sam e

i 39 N. L. R. 25.
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source and  both  w ere aware th at th e  p la in tiff's  rights on  his lease cou ld  
n ot be  contested . T h e  defendant w as p robably  try ing  to  w ear th e plaintiff 
dow n into surrendering h is lease. S ection  34 is based  on  the m axim  
that n o  one should be  vexed  tw ice  regarding th e sam e m atter. I t  is  a  
provision  for th e defen d an t’s ben efit and h e can not p lead h is ow n w ron g  
and cla im  a benefit therefrom . H e  alone is to  b lam e if h e  is being su ed  
a second  tim e. T h e provision  is  a salutary on e b u t it  m ust be  so used 
and its scop e  so confined  w ith in  certain  recogn ized  lim its and principles, 
as not to  take suitors unfairly b y  surprise and so as to  do as little  in ju stice  
as possib le. T h e  onus is  on  the defen dant to  show  th at the causes o f  
action  w ere identica l and any d ou bt ou gh t to  go  against h im . In  m y  
opinion the present action  is n ot barred. T h e appeal is, therefore, 
dism issed w ith  costs.

Appeal dismissed.


