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In d u stria l D ispu tes Act - S .4 (l). S .I7 (1 ) - Arbitration  - Q uashing  
appointm ent o j  Arbitrator - Arbitrator m aking observations before 
hearing - W hether it is prejudicial to an impartial determination o f  dispute
- B ias - Likelihood o f  B ias - Duty to see w hether a  Settlem ent is possible
- Can the Record be contradicted.

The M inister of Labour acting  in term s of S .4(l), referred a d ispute for 
settlem ent by A rbitration. W hen the d ispu te  cam e up  for the first time 
after having heard  the parties with regard to the background of the 
d ispute  the A rbitrator m ade certain  observations.

The Petitioner con tends th a t the said observations were prejudicial to an 
im partial de term ination  of the d ispu te  and  th a t the said observation 
m anifested a predeterm ination  of the d ispute by the 2 nd Respondent. The 
Petitioner inform ed the A rbitrator they do no t wish the Inquiry to 
continue before the  2nd R espondent - A rbitrator. The 2”d Respondent 
refused to accede to the said  request.

Held :

(1) It is no t open to the  Petitioner to file a self serving affidavit for the first 
time before the C ourt of Appeal and  thereby seek or a ttem pt to contradict 
a  jud icial or quasi jud ic ia l record.

If he in tends to contrad ict the record he should  have filed the 
necessary  papers before the T ribunal and initiated an  inquiry and 
obtained an  order from su ch  au thority  in the first instance.

(2) W hen a  d ispu te  is referred to an  a rb itra to r for settlem ent by 
arb itra tion , it is the  recognised practice to explore the possibility of 
conciliation in the first instance. In th is process views are exchanged and
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even the A rbitrator him self m ay express h is views with the sole object of 
reaching a settlem ent.

(3) It would be a serious error to th ink  th a t either a  Ju d g e  or an  
A rbitrator would sh u t h is  m ind to the evidence p resen ted  once a 
settlem ent has  failed, as su ch  views are  expressed in a ttem pting  to bring 
abo u t a  settlem ent.

(4) A Jud ic ia l Officer is a  person  with a tra ined  legal m ind so th a t he will 
have to take a decision having regard to the evidence in th is case, besides 
he is required to give reasons for h is reasons.

(5) In law w hat is m aterial is no t the subjective belief of the Petitioner in 
the issue of bias, it is an  objective test.

(6) In the p resen t case there  m u st appear to be real likelihood of bias. 
There m u st be circum stances from w hich a  reasonable m an would th ink  
it likely or probable th a t the 2nd R espondent A rbitrator would favour one 
unfairly a t the expense of the other.

(7) The Petitioner's case regarding b ias against the 2nd R espondent is 
based  on su rm ise  and  conjecture which is not sufficient.

APPLICATION for a  W rit of C ertiorari a n d /o r  Prohibition.
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HECTOR YAPA, J .

T h is  is a n  a p p lic a tio n  for a  w rit of c e rtio ra ri  an d  
p roh ib ition . A w rit of ce rtio ra ri is so u g h t for th e  p u rp o se  of 
q u a sh in g  th e  a p p o in tm e n t of th e  2 nd re sp o n d e n t a s  a rb itra to r  
a n d  h is  o rd er d a ted  23. 06. 1997 co n ta in ed  in P13, w here he 
decided  to co n tin u e  w ith  th e  a rb itra tio n  p roceed ings. A w rit of 
p roh ib ition  is so u g h t to  re s tra in  th e  2nd resp o n d e n t from 
i n q u i r i n g  in to  an d  d e te rm in in g  th e  d isp u te  referred  to him  
by P5 a n d  P5 A. Briefly th e  re lev an t fac ts  re la ting  to th is  
a p p l ic a t io n  a re  a s  fo llo w s. T h e  p e t i t io n e r  em p lo y e d  
K. H e m a c h a n d ra  a s  a  b o w se r  d r iv e r  a t ta c h e d  to  th e  
O ru g o d a w a tta  B ra n c h  o f th e  p e ti t io n e r  c o m p a n y . O n 
29. 12. 1996 th e  sa id  d river w hile d riv ing  a liquid petro leum  
g as  (LPG) ta n k e r  ow ned by th e  p e titio n e r com pany , m et w ith 
a n  acc id en t inside  th e  L anka  W all Tile factory p rem ises  a t 
M eepe. T he acc id en t re su lte d  in  th e  re leasin g  of approx im ately  
500  kgs. of L. P. G as, lead ing  to th e  fo rm ation  of a v ap o u r cloud 
w h ich  w as  su b se q u e n tly  d isp e rsed . The driver th ereafte r 
drove the  bow ser b ack  to th e  pe titio n e r’s depo t a t O rugodaw atta  
from  M eepe w ith o u t th e  p rio r app rova l of h is  su p e rio r officers 
of th e  p e titio n e r com pany . S ince th e  d river h ad  driven  the  said  
bow ser w ith  a  po ten tia l g as  leak  w h ich  w as  highly com bustib le  
on  th e  pub lic  road , r isk in g  d am ag e  a n d  in ju ry  to the  public , the  
sa id  d river w as a sk ed  to  show  c a u se  w hy d isc ip linary  ac tion
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sh o u ld  n o t be  ta k e n  a g a in s t h im  by  th e  p e titio n e r  com pany  
(vide P I  a n d  P I  A). C o n seq u en t to  a n  in q u iry  w h ere  th e  sa id  
d river K. H em a ch a n d ra  w as  found  gu ilty  of c h a rg e s  re la tin g  to  
g ro ss  negligence a n d  g ro ss  m isco n d u c t, h is  serv ices w ere 
te rm in a te d  by  le tte r  d a te d  17. 03 . 1997. (vide P2). W hen 
th e  sa id  ac tio n  w as ta k e n  by th e  p e titio n e r  com pany , th e  
I s' re sp o n d e n t tra d e  u n io n  by w riting  d a te d  31 . 03. 1997, 
(vide P3) gave th e  p e titio n er com p an y  te n  d a y s  no tice  of tra d e  
u n io n  ac tio n  a n d  com m enced  a  s tr ik e  from  02. 05. 1997, 
c a u s in g  g rea t inconven ience  a n d  h a rd s h ip  to  th e  c o n su m e r 
pub lic  a n d  heavy  lo ss  a n d  dam ag e  to  th e  p e titio n e r  com pany .

T herefore, on  08. 05. 1997 a  m e m o ra n d u m  of se ttle m en t 
w as e n te red  in to  u n d e r  th e  In d u s tr ia l  D isp u te s  Act, No. 43  
of 1950 a s  am en d ed  betw een  th e  p e titio n e r  co m p an y  a n d  
th e  1st re sp o n d e n t u n io n  (vide P4 to  P4C). H ow ever th e re  w as 
no  a g re e m e n t b e tw e en  th e  p a r t ie s  o n  th e  q u e s tio n  of 
re in s ta te m e n t of th e  bow ser d river K. H e m a c h a n d ra  for th e  
rea so n  th a t  th e  p e titio n er co m p an y  w a s  n o t p rep a re d  to 
com prom ise  o n  its  u n d e rta k in g s  s u c h  a s  th e  in tro d u c tio n  of 
in te rn a tio n a l safe ty  s ta n d a rd s  in  Sri L anka. T herefore  th e  
th e n  M in ister of L abour a p p o in ted  th e  2 nd re sp o n d e n t a s  th e  
a rb itra to r  ac tin g  in  te rm s  of S ec tion  4(1) of th e  In d u s tr ia l  
D isp u te s  Act a n d  referred  th e  following d isp u te s  for se ttle m en t 
by  a rb i t ra t io n . T he sa id  re fe re n c e  to  a rb i t r a t io n  is a s  
fo llow s. “W h e th e r  th e  t e r m in a t io n  o f  e m p lo y m e n t o f 
Mr. K. H em ach an d ra , Bow ser Driver, a tta c h e d  to O rugodaw atta  
B ra n c h  of M essrs  Shell G as L anka  Ltd. by  th e  sa id  com pany  
is ju s tif ied  a n d  if no t, to  w h a t relief h e  is e n title d .” (Vide P5 & 
P5A). It w as  su b m itte d  on  b e h a lf  of th e  pe titio n e r  co m p an y  th a t  
on  12. 06. 1997 w hen  th is  d isp u te  cam e  u p  for th e  first tim e 
before th e  2nd re sp o n d e n t a rb itra to r , he  a fte r  h av ing  h e a rd  th e  
p a rtie s  w ith  reg ard  to  th e  b a c k g ro u n d  o f th e  d isp u te  m ad e  the  
o b se rv a tio n s  a s  se t o u t in  p a ra g ra p h  21 of th e  pe tition . Briefly 
th e  2 nd re sp o n d e n t 's  o b se rv a tio n s  a re  a s  follows.
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i. T h a t th e  pe titio n e r h ad  inflicted "capital p u n ish m en t"  on 
th e  sa id  driver, w h e reas  som e ligh ter p u n ish m e n t shou ld  
have b e e n  given.

ii. As a  re su lt  of th e  te rm in a tio n  of th e  said  driver's services, 
h e  h a d  now  b een  ren d ered  jo b le ss  a n d  could  therefore act 
a g a in s t th e  m an a g e m e n t a s  he knew  every th ing  ab o u t the 
p e titio n e r com pany .

iii. T he 2 nd re sp o n d e n t to ld  Mr. Nihal de Silva the  Personnel 
M anager of th e  p e titio n er com pany, th a t  he shou ld  be 
m ore u n d e rs ta n d in g  an d  cu ltiva te  cordial re la tionsh ip s  
a n d  h a rm o n y  w ith  the  w orkers, a s  un like  in  the  p a s t the 
m an a g e m e n t today  sh o u ld  be close to th e ir  w orkers.

iv. The a c t com m itted  by the  sa id  driver w as no t deliberate 
a n d  th a t  an y  d river could  m eet w ith  a n  acc id en t an d  th a t 
therefo re  th e  p u n ish m e n t im posed  on  him  w as too h a rsh .

v. T h a t th e  2 nd re sp o n d e n t hav ing  refixed th e  sa id  a rb itra tio n  
for 23. 06. 1997, rep ea ted  no t less  th a n  th ree  tim es to the 
p e ti t io n e r’s C o u n se l a n d  to th e  P e rso n n e l M anager 
Mr. Nihal de Silva th a t, th e  2nd re sp o n d e n t w ould be 
p leased  if by th e  n ex t d a te  the  p e titioner re in s ta ted  the 
sa id  driver.

T he p e titio n e r  com pany  w as therefore  of th e  view th a t the 
sa id  o b se rv a tio n s  of th e  2 nd re sp o n d e n t w ere p rejud icia l to an  
im p artia l d e te rm in a tio n  of the  sa id  d isp u te  an d  fu rth e r  the 
sa id  o b se rv a tio n s  m an ifested  a pre d e te rm in a tio n  of the 
d isp u te  by th e  2 nd re sp o n d e n t. T h e reu p o n  on the  next da te  of 
th e  a rb itra tio n  inqu iry  nam ely  on  23. 06. 1997, the  pe titioner's  
C ounse l m et th e  2 nd re sp o n d e n t in th e  c h a m b e rs  prior to 
th e  co m m en cem en t of th e  s ittin g s  a n d  inform ed the  2nd 
re sp o n d e n t th a t  he  h a d  d isqualified  h im se lf from  hearin g  the 
d isp u te , so th a t  th e  p e titio n er d id n o t w ish  the  inqu iry  to 
c o n tin u e  before th e  2nd resp o n d e n t. S ince th e  2nd re sp o n d en t 
refu sed  to  accede  to th e  sa id  re q u e s t of the  p e titioner's
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C ounsel, he  form ally su p p o rte d  a  m otion  alleging th a t  th e  
o b se rv a tio n s  m ade  by  th e  2 nd re sp o n d e n t on  12. 06. 1997, 
in d ica ted  clearly  a n d  unequ ivocally  th a t  th e  2nd re sp o n d e n t 
h a s  a lread y  decided  th a t  th e  te rm in a tio n  of th e  serv ices of th e  
d river K. H e m a ch a n d ra  w a s  u n ju stified  a n d  th a t  h e  sh o u ld  be  
re in s ta te d  by th e  p e titio n e r com pany . It w as fu r th e r  s ta te d  
th a t  no  p u rp o se  will be  served  by  p roceed ing  w ith  th e  in q u iry  
before the  2 nd re sp o n d e n t a n d  m oved th a t  he (2nd resp o n d en t)  
sh o u ld  n o t p roceed  to  in q u ire  in to  th e  sa id  d isp u te , so  a s  to  
en ab le  th e  p a rtie s  to  have th e  m a tte r  in  d isp u te  tra n s fe r re d  to  
s u c h  o th e r  a rb itra to r  a s  th e  M in ister of L abou r m ay  be  p leased  
to a p p o in t (Vide P12). How ever the  2 nd re sp o n d e n t by th is  o rd e r  
d a ted  23. 06. 1997 m ark e d  P13, held  th a t  he  w as  devoid of a n y  
pow er to  tra n s fe r  th e  sa id  d isp u te  refe rred  to him . He fu r th e r  
s ta te d  th a t  w hen  a  d isp u te  w as  refe rred  to  a n  a rb i tra to r  for 
d e te rm in a tio n , it w as  h is  d u ty  to  see w h e th e r  a  s e ttle m e n t w as  
possib le  a n d  therefo re  he  (2nd resp o n d en t)  w as  n o t ac ce p tin g  
th e  m a tte rs  s ta te d  by  th e  C o u n se l for th e  re sp o n d e n t co m p an y  
(petitioner com pany) a n d  decided  to  p roceed  w ith  th e  inqu iry . 
T herefore  in  th e  p re se n t ap p lica tio n  th e  pe titio n e r co m p an y  is 
seek ing  to  o b ta in  th e  relief referred  to  above by th e  is su e  o f a  
w rit of C ertio rari a n d  a  w rit of P roh ib ition .

W hile th is  ap p lica tio n  w as  p en d in g  before th e  C o u rt of 
A ppeal for notice, th e  2 nd re sp o n d e n t h a d  com m enced  th e  
reco rd ing  of ev idence in  th e  a rb itra tio n  p roceed ings. W hen  
th is  a p p lic a tio n  w a s  s u p p o rte d  in  th e  C o u rt of A ppeal 
on  24. 07. 1999, th e  C o u rt of A ppeal by its  o rd e r d a te d
17. 09. 1997 refu sed  notice . T h e rea fte r  th e  pe titio n e r c o m p an y  
invoked th e  ju r isd ic tio n  o f th e  S u p re m e  C o u rt by w ay of specia l 
leave to appeal. O n 25. 08. 1998 th e  S u p re m e  C o u rt g ra n te d  
th e  p e titio n e r com pany  relief by se ttin g  a s id e  th e  sa id  o rd er of 
th e  C ou rt of A ppeal re fu s in g  no tice  a n d  d irec ted  th e  C o u rt of 
A ppeal to  is su e  no tice  on  th e  re sp o n d e n ts  a n d  th e re a f te r  to 
p roceed  to  h e a r  a n d  d e te rm in e  th e  app lica tion . T he S u p re m e  
C o u rt in  ad d itio n  d irec ted  th e  2nd re sp o n d e n t a rb itra to r  to s ta y  
all p roceed ings u n til th e  m a tte r  is finally decided  by th e  C o u rt 
of Appeal.
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At th e  h ea rin g  of th is  ap p lica tio n  learned  C ounsel for 
th e  1st re sp o n d e n t u n io n  d id  n o t co n te s t th e  co rrec tn ess  or 
o therw ise  of th e  obse rva tions  a ttr ib u te d  to the  2nd resp o n d en t 
a s  h av ing  being  m ade  on  12. 06. 1997, con ta ined  in P12. 
How ever it is  to  be observed  th a t  th e  proceed ings of 12. 06. 
1997 m ark ed  P9 only c o n ta in  a  reference  th a t  the  p a rtie s  had 
d isc u ss io n s  before the  a rb itra to r  w ith  a  view to arrive a t  a 
se ttlem en t. The p e titioner in  p a ra g ra p h  22 of the  petition  
com p la in s  th a t  the  p roceed ings of 12. 06. 1997 a s  recorded  in 
P9 a re  defective a n d  do n o t c o n ta in  a  tru e  a n d  a c cu ra te  
reflec tion  o f th e  m a tte rs  p lead ed  th e re in . Therefore the  
pe titio n e r h a s  annexed  m ark ed  P10 a n  affidavit from  Nihal de 
Silva, M anager H u m an  R esou rces a n d  a  fax m essage  se n t by 
sa id  N ihal de Silva to  th e ir  law yer m ark ed  P10A to su p p o rt th is  
position  ra ised  by th e  petitioner. However it is to be no ted  th a t  
th e  p e titio n er h a s  n o t ten d e red  th e  sa id  affidavit m arked  P 10 
a n d  th e  fax m essage  m ark ed  P10A before th e  2 nd resp o n d en t 
a rb itra to r  a n d  m ade  a n  ap p lica tio n  to have the  proceed ings of 
12. 06. 1997 co rrec ted  on  th e  lines a s  referred  to in the  said  
d o cu m e n ts , if th a t  w as th e  co rrec t position . B esides in view of 
th e  reference  in  the  o rd er of th e  2 nd re sp o n d e n t a rb itra to r  da ted  
23. 06. 1997 w here  he h a s  s ta te d  th a t  he  w as no t accep ting  the 
m a tte rs  s ta te d  by th e  C ounse l for the  re sp o n d e n t com pany, 
(petitioner com pany) it b ecam e all th e  m ore n ecessa ry  for the 
p e titio n e r to  have ta k e n  s te p s  to get the  p roceed ings dated  
12. 06. 1997 correc ted . In  th ese  c irc u m sta n c e s  it w as w rong 
for th e  p e titio n er to have  s ta te d  th a t  in  the  o rder of the  2nd 
re sp o n d e n t a rb itra to r  d a te d  23. 06. 1997 he (2nd responden t) 
d id  n o t d isp u te  o r d en y  h a v in g  m ad e  th e  o b se rv a tio n s  
a ttr ib u te d  to  h im  in th e  m otion  m ark e d  P I 2.

R egard  to  th is  m a tte r  it is im p o rta n t to s ta te  he re  th a t, it 
is n o t op en  to  th e  pe titio n e r to file a  self-serv ing  affidavit for the  
firs t tim e before the  C o u rt of A ppeal a n d  th ereb y  seek  or 
a tte m p t to c o n tra d ic t a  ju d ic ia l o r q u a s i ju d ic ia l record . If a 
litig an t a s  th e  p e titio n e r in  th is  c a se  in ten d ed  to c o n trad ic t the 
record , he  sh o u ld  have  filed th e  n e c e ssa ry  p a p e rs  before the  
C o u rt o r tr ib u n a l a s  th e  c a se  m ay  be a n d  in itia ted  a n  inquiry
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before s u c h  a u th o r ity  a n d  ob ta in ed  a n  o rd e r  from  su c h  
a u th o r ity  in  th e  firs t in s ta n c e . It is th e re a f te r  th a t  h e  sh o u ld  
ra ise  th e  m a tte r  in  th e  ap p ro p ria te  p ro ceed in g s before  th e  
A ppeal C o u rt so  th a t  s u c h  C o u rt w ould  b e  in  a  p o sitio n  o n  th e  
m a te ria l before it to  m ak e  a  p ro p er d e te rm in a tio n  w ith  th e  
benefit of th e  o rd er of th e  decid ing  a u th o r ity  in  th e  firs t 
in s tan ce . T herefore  it is irre g u la r for th e  p e titio n e r  to  file a  se lf  
serv ing  affidavit in  th e  C o u rt of A ppeal w ith  a  view  to  a d d  a n d  
to am plify th e  reco rd  o r to  c o n tra d ic t th e  reco rd . Vide King v. 
Jayaw ardan a!11 a t  503 , G unaw ardan a  v. Kelaartf21 a n d  S eebert 
Silva v. Aronona Silva131. In  th e  ligh t o f th is  p o sitio n  th e  
o b se rv a tio n s  a ttr ib u te d  to  th e  2nd re sp o n d e n t a rb i tra to r  is  n o t 
su p p o rte d  by  th e  reco rd  o f th e  p ro ceed in g s o f 12. 06 . 1997. It 
is su b jec t to  th is  lim ita tio n  th a t , th e re  is no  legal p roo f of th e  
fac ts  a s se r te d  by th e  p e titio n er co m p an y  th a t  th is  C o u rt could  
conside r th e  q u e s tio n  w h e th e r  th e  sa id  o b se rv a tio n s  if it h ad  
been  m ade  by th e  2nd re sp o n d e n t c o n s ti tu te s  b ia s  so  a s  to 
d isqualify  th e  2 nd re sp o n d e n t from  in q u ir in g  in to  a n d  m ak in g  
a  d e te rm in a tio n  on  th e  d isp u te  th a t  h a d  b een  refe rred  to  him .

It w as  su b m itte d  by lea rn ed  C o u n se l for th e  pe titio n e r  th a t  
th e  2nd re sp o n d e n t w as  a p p o in ted  by  th e  th e n  M in ister of 
L abou r u n d e r  S ection  4(1) o f th e  In d u s tr ia l  D isp u te s  Act to 
fu n c tio n  a s  a n  a rb itra to r . T he 2 nd re sp o n d e n t 's  a p p o in tm e n t is 
s ta tu to ry  a n d  he  is req u ired  to  fu n c tio n  w ith in  th e  a m b it of h is  
pow ers a n d  sh o u ld  a c t im partia lly . In  o th e r  w o rd s he  is u n d e r  
a  d u ty  to  a c t jud ic ia lly . L earned  C o u n se l refe rred  to  Section  
17( 1) of th e  In d u s tr ia l  D isp u te s  Act a n d  su b m itte d  th a t  th e  2 nd 
re sp o n d e n t a s  a n  a rb itra to r  is req u ired  to  m ak e  a n  aw ard  a s  
m ay a p p e a r  to  h im  j u s t  a n d  eq u itab le . He refe rred  to  c e rta in  
c a se s  w here  th e co n cep t of ju s t  a n d  e q u itab le  aw a rd  o r o rd er 
a s  th e  ca se  m ayTxThas b e e n  in te rp re te d . In th e  e a se  of Ceylon  
Tea P lantations Co. Ltd. v. C eylon  E s ta te s  S ta ff  Union141 
R a ja ra tn a m , J .  h a s  he ld  th a t  a  ju s t  a n d  eq u ita b le  o rd e r m u s t  

_be fair by _all th e  D arnes~ah?~never m e a n s  sa fe g u a rd in g  the  
in te re s t of th e  w o rkm en  alone.~?ffThe c a se  of Richard Pieris & 
*€ePEtd.Tj. W ijesiriwarddria151 a t  2 3 5  it w as  observed  by T.S. 
F e rn an d o  J .  th a t  ju s t ic e  a n d  eq u ity  c a n  th em se lv e s  be
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m e a su red  n o t acco rd ing  to the  u rg ings of a k ind h e a rt b u t  onlv 
w ith in  the  fram ew ork  of th e  law. In the  case  of Municipal 
Council o f  Colombo u. M unasinghe161 a t  225  H.N.G. Fernando. 
J .  m ade th e  following observation . “An a rb itra to r  ho lds no 
licence from  th e  L eg isla tu re  to m ake any  su ch  aw ard  a s  he 
m ay  p lease , for n o th in g  is ju s t  and  equ itab le  w hich is decided 
by w him  o r cap rice  o r by the  to ss  of a doub le-headed  coin." 
It w as co n ten d ed  therefo re  by C ounsel for the  pe titioner th a t 
it is se ttled  law  th a t  a n  a rb itra to r  is u n d e r  a d u ty  to ac t 
jud icia lly , fairly a n d  im partially . The 2 nd resp o n d en t in the 
c irc u m sta n c e s  w as u n d e r  a  s ta tu to ry  d u ty  to inqu ire  into the 
s aid  d isp u te  by h e a rin g  s u c h  evidence a s  m ay be tendered  by 
tK e p a r tle s  a n d  th e re a f te r  m ake a n  aw ard as  m avTiDDeaTTo 
Trim ju s t  a n d equ itab le . However by proceeding  to m ake 
th e  O b se rv a tio n s  a ttr ib u te d  to the  2nd resp o n d en t, he h as  
p red e te rm in ed  th e  d isp u te  before p lead ings being  filed and  
evidence be ing  reco rded . Therefore C ounsel su b m itted  th a t 
th e  sa id  c o n d u c t a m o u n te d  to b ias  on  the  p a rt of the  2nd 
re sp o n d en t. C ounse l fu r th e r  referred  to th e  fact th a t  u n d e r  ou r 
law  two te s ts  have b e e n  app lied  following E nglish  law a s  to 

-w h a rc o n s t i tu te s  a HiggnalifinaHnn d ue to b ias. O ne su c h  test 
be ing  th e reasonab le<gnSpicibn of b ias  te s t  a n d  the  o th er being 
th e  rea l likelihood of b ia s  te s t. However it w ould a p p e a r  th a t 
th e re  is no  sign ifican t d ifference in  th ese  two tes ts . Vide the 
ca se  of K u m arasen a  u. D ata  M anagem ent S ys tem s Ltcl.m a t 
200 . C o u n se l a lso  c ited  th e  case  of th e  Ceylon Tea Marketing 
Ltd. v. P repacked  E xports (Pvt) Ltd. & Others181 w here  the 
S u p rem e  C o u rt observed  th a t  s ince  the  High C ourt Judgeayho  
h e a rd  th is  m a tte r  a p p e a rs  to have expressed  a ^ o n c lu d c c p  
op in ion  on~the m erits  of the  case , it is de^rab lellia rT lT eT H al 
T5e h e a rd  by a n o th e r  J u d g e  a n d  d irected  th e  sen io r High C ourt 
J u d g e  p res id in g  in  C o u rt No. 1, to h e a r  th is  case  or to nom ina te  
a n o th e r  J u d g e  to h e a r  th is  case . T herefore the  co n ten tio n  of 
lea rn ed  C o u n se l for th e  p e titio n e r w as th a t  the  2 nd resp o n d en t 
a rb itra to r  h a s  p re ju d g ed  th e  issu e  before h im  a n d  th a t 
no  u se fu l p u rp o se  w ould  be served in  p roceed ing  w ith  the  
a rb itra tio n  in q u iry  before  him .
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L earned  C ounse l for th e  1st re sp o n d e n t on  th e  o th e r  h a n d  
a rg u ed  th a t , in  co n sid e rin g  th e  q u e s tio n  of b ias , w h a t is 
im p o rta n t is n o t w h e th e r  th e  p e titio n e r  feared  th a t  th e  
a rb itra to r  w as b iase d  o n  th e  b a s is  th a t  he  h a d  p re judged  th e  
is su e  before h im , b u t  w h e th e r  th e  w ords a ttr ib u te d  to  th e  2 nd 
re sp o n d e n t a rb itra to r  show ed  a  rea l likelihood of b ia s  o r a  
rea so n a b le  su sp ic io n  o f b ias . C o u n se l co n ten d ed  th a t  th e  
o b se rv a tio n s  m ad e  by  th e  2nd re sp o n d e n t a s  referred  to  in  P 12 
w ere m ad e  a t  a  s tag e  p rio r to  even  filing of th e  s ta te m e n t of 
c la im  a n d  th a t  th e  2nd re s p o n d e n t w a s  in fac t exp lo ring  
th e  possib ility  of a  se ttlem en t. T he o b se rv a tio n s  of th e  2 nd 
re sp o n d e n t a s  co n ta in ed  in  P12, m erely  in d ica te  a  possib le  
b a s is  a s  to how  th e  d isp u te  cou ld  be  se ttled  a n d  th is  fac t is 
ev iden t from  w h a t h a s  b een  s ta te d  by th e  2 nd re sp o n d e n t 
a rb itra to r  in  h is  o rd e r m ark e d  P13. It w as  a  p re lim in ary  view 
ex p ressed  by him . T h is  in  no  w ay  su g g e s ts  th a t  th e  2 nd 
re sp o n d e n t will s h u t  h is  m ind  to  th e  ev idence th a t  w ould  be 
p rese n ted , sh o u ld  a  s e ttle m e n t fail. In  s u p p o rt of th is  c o n te n 
tion  C o u n se l c ited  th e  following c a se s . In  th e  c a se  of The Q ueen  
v. T h e C o m m o n w e a lth  C o n c il ia tio n  a n d  A r b itr a t io n  
C om m ission a n d  others; E xparte T heA ngliss Group191 w here  th e  
C o u rt he ld  th a t  th e  e x p ress io n  of a n  a tt i tu d e  of m in d  by 
m em b ers  of th e  C om m ission  w h ich  ten d ed  to  favour th e  
a d o p tio n  o f th e  p rinc ip le  o f e q u a l p ay  a n d  even  th e  fact th a t  a  
s te p  h a s  b een  ta k e n  in  fu rth e ra n c e  of s u c h  a  p rinc ip le  w ere n o t 
su ffic ien t to  en g en d er a  rea so n a b le  su sp ic io n  in  th e  m in d s  of 
th o se  w ho cam e before th e  tr ib u n a l, o r  in  th e  m in d s  of th e  
pub lic , th a t  th e  tr ib u n a l o r i ts  m em b e rs  m igh t n o t b r in g  fair 
a n d  u n p re ju d ice d  m in d s  to  th e  re so lu tio n  of th e  q u e s tio n  
a ris in g  before th e  tr ib u n a l. A ccordingly, th e  ap p lica tio n  for 
p roh ib ition  w as re fu se d . In  th e  case  of Saparam adu  v. Joseph!101, 
th e  C o u rt held  th a t  in  a  p ro se c u tio n  for un law fu l gam ing , 
(Section 2 of th e  G am ing  O rd inance) a  M ag istra te  is n o t 
d isqualified , on  th e  g ro u n d  of b ias , from  h e a rin g  a  ca se  m erely  
b e c a u se  he h a d  ea rlie r is su e d  a  s e a rc h  w a rra n t in  te rm s  of 
S ection  5(1) of th e  G am ing  O rd in an ce . T he C ourt w as of th e  
view th a t  it w as w rong  to  su g g est th a t  m erely  b e c a u se  th e  
M ag istra te  h a d  ta k e n  a p rim a  facie view, th a t  he will be b iase d
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o r in cap ab le  of ap p ro ach in g  th e  case  w ith  a n  open  m in d . In the 
c a se  of D a ya  W eththasinghe v. M ala R anaw eke“ ‘l it w as held 
th a t  a  p a rty  seek ing  to e s ta b lish  b ias  u n d e rta k es  a heavy 
b u rd e n  oi proof. M ere reaso n ab le  s u s picion is no t enough. 
A J u d ic ia l  Officer is a  p e rso n  w ith  a  legally tra ined  m ind 
a n d  C o u rt will n o t lightly e n te r ta in  a n  allegation  of bias. 
T he p e titio n e r h a d  failed to e s ta b lish  b ias . Therefore learned  
C o u n se l c o n te n d e d  th a t  in  th e  p re s e n t  c a se  a lso  th e  
2 nd re sp o n d e n t a rb itra to r  who h a s  a  tra in ed  ju d ic ia l m ind will 
be in  a  p o sitio n  to  exam ine th e  evidence p resen ted  w ith  an  
o p en  m ind .

It sh o u ld  be rem em bered  th a t  w hen  a  d isp u te  is referred 
to  a n  a rb i t ra to r  for se ttle m e n t by a rb itra tio n , it is the  
recogn ised  p rac tice  to explore the  possib ility  of conciliation in 
th e j l r s t in s ta n c e . In  th is  p ro cess  view s a re  exchanged  by the" 
p a rtie s  a n d  even  th e  a rb itra to r  h im se lf m ay  ex p ress  h is views 
w ith  th e  sole ob ject of reach in g  a  se ttlem en t. P e rh ap s  the  views 
e x p ressed  by  th e  a rb itra to r  m ay  even  ind ica te  the  possib le 
lin es  of se ttlem en t. However in  the  even t of th e  p a rtie s  failing 
to  re a c h  a  se ttle m e n t in  resp ec t of th e  d isp u te , th en  it is taken  
u p  for a d ju d ic a tio n  w ith  th e  p re se n ta tio n  of evidence by the 
p a rtie s . In s u c h  s itu a tio n s  th e  view s ex p ressed  by the  parties  
a n d  even th e  a rb itra to r  h im se lf sh o u ld  be d isregarded  an d  the 
d isp u te  h a s  to  be decided  p u re ly  on  th e  evidence p resen ted . It 
w ould  be a  se rio u s  e rro r to  th in k  th a t  e ith e r  a  J u d g e  or an  
a rb itra to r  w ould  s h u t  h is  m ind  to  th e  evidence p resen ted  
once  a  se ttle m e n t h a s  failed pu re ly  for rea so n  th a t  ce rta in  
view s have b een  ex p ressed  by th e  J u d g e  or a n  a rb itra to r  in 
a tte m p tin g  to  b rin g  a b o u t a  se ttlem en t. After all, su c h  views 
a re  e x p ressed  by a  Ju d g e  o r a n  a rb itra to r  before evidence is 
p re se n te d  o n  a  c u rso ry  ex am in a tio n  of th e  m ate ria l before him . 
U n d er th e se  c irc u m sta n c e s  it w ould  be w rong  to a ssu m e  th a t  
a  J u d g e  o r a n  a rb itra to r  will n o t ch an g e  th e  view s expressed  
by h im  ea rlie r  w ith  reg ard  to th e  d isp u te , once  evidence h a s  
b e e n  p rese n ted . A ju d ic ia l officer is a  p e rso n  w ith  a  tra in ed  
legal m in d  so  th a t  he  will have to  ta k e  a  d ec is ion  hav ing  regard  
to  th e  ev idence in  th e  case . B esides, h e  is a lso  requ ired  to give
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re a so n s  for h is  decision . In  th e  c a se  o f Perera v. H ash eeb  1 
Sriskantha(I2> a t 145 G.P.S. De Silva, J. (as h e  w a s  then) 
observed  a s  follows. “It m u s t  be rem em b ered , th a t  a  ju d ic ia l 
officer is one w ith  a  tra in ed  legal m ind . It is  a  se rio u s  m a tte r  
to allege b ia s  a g a in s t a  ju d ic ia l officer a n d  th a t  th is  C o u rt 
w ould  n o t lightly  e n te r ta in  s u c h  a n  a lleg a tio n .” In  th e  p re se n t 
c a se  th e  2 nd re sp o n d e n t a rb itra to r , a  p re s id e n t o f th e  L ab o u r 
T rib u n a l w ith  a  tra in ed  ju d ic ia l m ind  w ith o u t d o u b t w ou ld  be; 
c o n v e rsa n t w ith  th e  p rin c ip le  th a t  a ll - n e g o tia tio n s  a n d  
re p re se n ta tio n s  m ad e  d u r in g  th e  p ro c e s s  o f co n c ilia tio n  
c a n n o t be  ta k e n  in to  co n s id e ra tio n  once  th e  n eg o tia tio n s  fail 
a n d  th a t  th e  d isp u te  sh o u ld  be  decided  o n  th e  m e rits  of th e  
ca se  b a sed  o n  th e  ev idence p rese n ted . T herefore  w h a tev er 
o bse rva tions  th a t  m ay  have  b e e n  m ad e  by  th e  2 nd re sp o n d e n t 
a rb itra to r  in  try ing  to  b rin g  a b o u t a  se ttle m e n t w ou ld  n o t 
engage h is  a tte n tio n  once  h e  p ro ceed s  to  decide  th e  d isp u te  on  
th e  evidence ad d u c e d  before him . O ne h a s  to  a c t o n  th is  b a s is , 
o therw ise  it w ould  op en  th e  flood g a te s  for a  m u ltitu d e  of 
a p p lica tio n s  seek in g  th a t  a  p a r t ic u la r  J u d g e  o r a n  a rb itra to r  
sh o u ld  be ch a n g ed  o n  flim siest g ro u n d s  a n d  th a t  th e  ju d ic ia l 
sy stem  will becom e unw orkab le .

O ne sh o u ld  a lso  tak e  n o te  of th e  fac t th a t  once  a  refe rence  
is  m ad e  to  a n  a rb itra to r  for th e  se ttle m e n t o f a  d isp u te  in  te rm s  
of S ection  4(1) of th e  In d u s tr ia l  D isp u te s  Act, th e  M in ister 
h im se lf  h a s  n o  pow er to  revoke th e  sa id  o rd e r  of refe rence . Vide 
N adaraja  Ltd. v. K rish n adasan (,3,. T herefo re  it w ould  a p p e a r  
th a t  even th o u g h  th e  M in iste r of L ab o u r h a s  no  rig h t to  revoke 
th e  reference  once m ad e  th e  p e titio n e r  co m p an y  is seek in g  
ind irectly  u p o n  th is  a p p lica tio n  to c h a n g e  th e  a rb itra to r . 
T h is  sh o u ld  n o t be p e rm itted , s ince  th e  availab le  m ate ria l 
w ould  n o t ju s tify  s u c h  a c tio n  a n d  fu r th e r  it w ould  lead  to 
u n n e c e s s a ry  delay.

F inally  it is to  be  observed  th a t  th e  p e titio n e r  co m p an y  h a s  
s ta te d  in  th e  p e titio n  th a t  he  h a s  lo st confidence  in  the  2 nd 
re sp o n d e n t a rb itra to r  a n d  th a t  th e re  w ou ld  be a  d e n ia l of 
ju s tic e  if th e  2nd re sp o n d e n t w ere to  c o n tin u e  w ith  th e  in q u iry
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on  th e  g ro u n d  of b ias. In  law  w h a t is m ateria l is n o t the 
sub jec tive  belief of th e  p e titio n er on  th e  issu e  of b ias. It is an  
objective tes t. Lord D enning , M.R. in the  case  of Metropolitan 
Properties Co. (F.G.C.), Ltd. v. Lannon an d  Others'141 a t  310  
o u tlined  th e  te s t  to  be app lied  in  dete rm in ing  th e  issu e  of 
likelihood of th e  b ia s  in  th e  following term s. “In considering  
w h e th e r  th e re  w as a  rea l likelihood of b ias , th e  C ourt does not 
look a t  th e  m in d  of th e  ju s tic e  h im self or a t  the  m ind of the 
c h a irm a n  of th e  tr ib u n a l, o r w hoever it m ay be, w ho s its  in  a 
ju d ic ia l capacity . It does n o t look to see if th ere  w as a real 
likelihood th a t  h e  w ould , o r did, in  fact favour one side a t  the  
ex p en se  of th e  o ther. T he c o u rt looks a t  th e  im pression  w hich 
w ould  be  given to  o th e r  people. Even if he  w as a s  im partia l as  
cou ld  be, n ev e rth e le ss , if righ t-m inded  p e rso n s  w ould th in k  
th a t , in  th e  c irc u m sta n c e s , th e re w as a  rea l likelihood of b ias  
on  h is  p a rt, th e n  h e  sh o u ld  n o t sit. And if he  does sit, h is 
dec ision  c a n n o t s ta n d .” It is to  be observed  th a t  in  Sri Lanka 
o u r  C o u rts  have show n  a  p reference  for the  j~eal likelihood test. 
In  R e R atnagopal1151 a t  4 3 5 T .S . F ernando  J .  fo rm ula ted  theT est 
a s  follows. “W ould a  rea so n a b le  m an  in  all th e  c irc u m stan c e s  
of th e  case , b elieve th a t  th e re  w as a real likelihood oTThg? 
C om m issioner be ing  b ia sed  a g a in s t him ?"

In  th e  c a se  of K u m arasen a  v. D ata M anagem ent S ystem  
Ltd.(Supra) a  tra n s fe r  of a  ca se  w as ask ed  for on the  g round  
th a t  th e  Ju d g e  h a s  p re judged  th e  case  w hen  he en h a n ce d  the  
secu rity . T he C o u rt of A ppeal a t  page 202  observed th a t  “in 
do ing  so it m ay  well have  b een  th a t  he (Judge) m isd irec ted  
h im se lf  a s  to  th e  relevancy  to  th e  q u estio n  before h im  of the 
fac ts  o n  w h ich  h e  b a se d  h is  o rd er an d  a s  to th e  co rrec t position  
in  law. T h a t by  itse lf  to  m y m in d  does n o t d e m o n s tra te  b ia s  or 
a n y th in g  e lse  th a t  su g g e s ts  th a t  a  fair a n d  im partia l tria l 
c a n n o t be  held  before  h im .” The C ourt fu rth e r  observed, 
th a t  “I do n o t th in k  th e se  a re  c irc u m stan c e s  from  w hich  a 
re a so n a b le  m a n  (w eighing th e se  c ircu m stan ces) w ould th in k  
it likely o r p ro b ab le  th a t  th e  J u d g e  did on  th is  occasion  or 
w ould  in  th e  fu tu re  favou r one  side un fairly  a t  th e  expense  of 
th e  o th e r .”
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Sim ilarly  in  th e  p re se n t ca se  a lso  th e re  m u s t  a p p e a r  to  be 
a  rea l likelihood of b ias . In  o th e r  w o rd s th e re  m u s t  be 
c irc u m sta n c e s  from  w h ich  a  rea so n a b le  m a n  w ould  th in k  it 
likely o r p ro b ab le  th a t  th e  2nd re sp o n d e n t a rb itra to r  w ould  
favour one side a t  th e  ex p en se  of th e  o th er. As Lord D enn ing  
observed  in  th e  ca se  of M etropolitan Properties Co. (F.G.C.) Ltd. 
v. Larmon an d  others(Supra) a t  page 3 1 0  “T he rea so n  is p la in  
enough . J u s tice m u s t  be roo ted  in  confidence; a n d confidence 
is d e s troved~ w henrigh t-m in d ed  peop le  g o a w a y  th ink ing ; th e  

■ judgew as b ia se d .” In  th e  p re se n t ca se , one c a n n o t com e to 
■§uch a  conclusion?  E vidence h a s  n o t b e e n  p re se n te d  before th e  
2nd re sp o n d e n t a rb itra to r . O nly  a n  a tte m p t h a d  been  m ad e  to 
explore th e  possib ility  of a  se ttlem en t. F u r th e r  th e  u tte ra n c e s  
alleged to have  been  m ad e  by  th e  2 nd re sp o n d e n t a rb itra to r  
have n o t b een  legally e s ta b lish e d . T herefore  th e  p e titio n e r’s 
ca se  reg ard in g  b ias  a g a in s t th e  2 nd re sp o n d e n t a rb itra to r  is 
b a sed  on  su rm ise  a n d  c o n jec tu re  w h ich  is n o t sufficien t. ,

T ak ing  all th e se  c irc u m s ta n c e s  in to  co n sid e ra tio n  I hold  
th a t  th e  p e titio n e r co m p an y  h a s  failed to  e s ta b lish  th a t  th e re  
w as a  rea l likelihood of b ia s  o r a  re a so n a b le  su sp ic io n  of b ia s  
on  th e  p a r t  of th e  2 nd re sp o n d e n t a rb itra to r . Therefore th e  relief 
so u g h t by  th e  p e titio n e r in  th is  ap p lica tio n  is refu sed  a n d  
accord ing ly  the  ap p lica tio n  is d ism isse d  w ith o u t co sts . The 
2nd re sp o n d e n t a rb itra to r  m ay  proceed  w ith  th e  a rb itra tio n  
inquiry.

Application d ism issed .


