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Rent-controlled premises—Notice to quit on ground of arrears of rent—Payment of 
arrears before expiry of date of termination of tenancy or before date of institution 
of action— Effect— Action in ejectment— Dismissal uith costs— Computation 
of rent due thereafter— Whether, in a subsequent action, the costs can be set off 
against rent due—Rent Restriction Act, (Cap. 274), as amended by Acts No. 10 of 
1061 and No. 12 of 1006, ss. 12, 12A (1) (a), 12A (2), 13(1) (a), 13 (1 A ), 
13 (IB), 14.
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Wboro, in a case governed by section 12 A (1) (a) o f tho Rent Restriction Act, 
a tenant of premises the standard monthly rent o f which does not oxcoed Rs. 100 
has boon in arrears of rent for threo months or moro nftor it has bocome duo. and 
has been given notice of termination of his tenancy by tho landlord, ho cannot 
save himself from eviction by payment o f  arrears oither (i) beforo tho expiry 
dato of tho termination of tho tenancy, or (ii) beforo tho dato o f institution o f  the 
action. Onco ho falls into arrears for tho specified period, ho forfeits the 
protection of tho Rent Restriction Act and is liablo to eviction, urdos3 he ia 
able to plead section 12 A (2) o f the Act.

Dias v. Gon.es (55 N .L .R . 337) applied.

Mohamed v. Wafiab (72 N. L. R . 333) not followed.

It  is tho du 'y of a tenant o f rent-controlled premises to continue to pay 
ronts regularly oven during tho pendency o f an action in ejectment .rotating 
to tho promises. And if the action is dismissed with costs, the costs cannot be 
set off against tho rent duo in a subsequent action if tho tenant lias not had hia 
costs taxed and in tho absence o f  a specific issue.
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/ a P P E A L  fr o m  a  ju d g m e n t  o f  th o  C o u r t  o f  R eq u ests , K a n d y .

L . D . Guruswamy, w ith  Patrick de Alwis, for tho d e fe n d a n t-a p p e lla n t .

C. Jianganalhan, Q.G., w ith  M iss Ninruda Sandrasagara, fo r  th e  p la in t i f f -  
r e sp o n d e n t .

Cur. adv. vidl.

D e c e m b e r  15, 1970. P a x d it a -G u n a w a r d e e e , J .—

Tin 's is a n  a ction  b y  th e  p la in t if f  la n d lo rd  fo r  e je c tm e n t o f  th e  d e fe n d a n t , 
h is  te n a n t , o n  (h o  g rou n d  o f  a rrea rs  o f  r en t .

B e fo r o  I  d iscu ss th e  p a rt icu la r  fa c ts  o f  th is  case, it  m a y  b e  u se fu l t o  
g iv e  a  b r ie f  resu m e o f  th a t  a s p e c t  o f  th e  R e n t  L a w s w h ich  p u r p o r t  t o  
d e a l w ith  arrears o f  p a y m e n t o f  r e n t  as a  g ro u n d  to  sustain  a  la n d lo r d 's  
a c t io n  fo r  e je c tm e n t o f  th e  te n a n t.

T h e  or ig in a l A c t  N o . 60  o f  1912  p r o v id e d  ih a t  n o  a c t io n  f o r  th o  e j e c t ­
m e n t  o f  a  ten an t shall b e  in s t itu te d  u n less  th o  ren t has b e e n  in  a r r e a r  
f o r  o n e  m o n th  a fte r  it  has b e c o m e  d u e . T h is  A c t  w as su p ersed ed  b y  t w o  
a m e n d in g  A d s  N os . 29 o f  194S a n d  6 o f  1953 con so lid a ted  in  C h a p te r  
2 7 4  V o lu m e  10 L . E . C. t it le d  th e  R e n t  R e s tr ic t io n  A c t , a n d  th e r e in a fte r  
r e fe r r e d  t o  a s  th e  p r in c ip a l A c t .  T h is  p r in c ip a l A c t  to o k  o v e r  th e  s a m e  
p r o v is io n  restr ictin g  th e  la n d lo r d ’s  r ig h t  to  in stitu te  p r o ce e d in g s  f o r  
e je c tm e n t  unless th e  ren t h as b e e n  in  arrear  fo r  o n e  m o n th  a fte r  i t  h a s  
b e c o m e  d u e  (S ection  13 (1 ) (a)).

B y  th e  R e n t  R e s tr ic t io n  (A m e n d m e n t )  A c t  N o . 10 o f  1961, S e c t io n  13  
o f  th e  p r in cip a l A c t  w as a m e n d e d  b y  th e  in sertion  o f  th e  fo l lo w in g  n e w  
su b -s e c t io n s  (v id e  se c t io n  6 o f  th e  A m e n d m e n t  A c t )—
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( I A )  “ T h e  la n d lo rd  o f  a n y  p rem ises to  w h ich  th is  A c t  a p p lie s  B hall 
n o t  b e  en tit le d  t o  in stitu te  a n y  a c tio n  o r  p ro ce e d in g s  f o r  
th e  e je c tm e n t  o f  th e  te n a n t o f  su ch  p rem ises  o n  th e  g ro u n d  th a t  
th e  r e n t  o f  su ch  p rem ises h a s  been  in  a rrca r  f o r  o n e  m o n th  a fte r  
it  has b e c o m e  d u e —

(n) i f  th e  la n d lo rd  h a s  n o t  g iv e n  th e ten an t th ree  m o n th s ’ n o t ic e  . 
o f  th e  te rm in a tio n  o f  te n a n cy , o r

(ib) i f  th e  te n a n t  h as, b e fo r e  su ch  d a te  o f  te rm in a tio n  o f  te n a n c y  
as  is sp ecified  in  th e  la n d lo rd ’s n o t ic e  o f  su ch  te rm in a tio n , 
te n d e re d  t o  th e  la n d lo rd  a ll a rrears o f  ren t .

( I B )  W h e re  a n y  a c t io n  o r  p roceed in g s  fo r  th e  e je c tm e n t  o f  th e  te n a n t  
o f  a n y  p rem ises  t o  w h ich  th is  A c t  a p p lies  is o r  are in s t itu te d  o n  
th e  g ro u n d  th a t  re n t  h a s  b een  in  arrear  fo r  o n e  m o n th  a fte r  it  
has b e c o m e  d u e , th e  C o u rt  m a y , o n  b e in g  sa tis fied  th a t  th e  r e n t  
h as been  in  a rre a r  o n  a c c o u n t  o f  th e  te n a n t ’s illness o r  u n e m p lo y ­
m e n t o r  o th e r  su ffic ien t cau se , m a k e  o rd e r  th a t  a  w r it  fo r  e je c t ­
m e n t o f  th e  te n a n t  fr o m  th ose  prem ises sh a ll n o t  issue i f  th e  
te n a n t p a y s  t o  th e  C o u r t  th e  arrears o f  r e n t  e ith er  in  a  lu m p  
su m  o n  su ch  d a te , o r  in  in sta lm en t .on  su ch  d a tes , a s  m a y  b o  
sp ecified  in  th e  O r d e r ; a n d  i f  th e  te n a n t p a y s  to  th e  C ou rt th o  
arrears o f  r e n t  o n  su ch  d a te  o r  d a tes , h is  te n a n c y  o f  th o se  p rem ises  
sh all, n o tw ith s ta n d in g  its  te rm in a tio n  b y  th e  la n d lo rd  o f  th o se  
p rem ises , b e  d e e m e d  n o t  t o  h a v e  b e e n  te r m in a te d .”

O rd in a rily  th e  te rm in a tio n  o f  a m o n th ly  te n a n c y  b y  th e  la n d lo rd  i3 
b y  th e  g iv in g  o f  a  m o n t h ’s n o tice . B y  th is  a m e n d m e n t, th e  la n d lo rd  w a s 
req u ired  to  g iv e  a  p e r io d  o f  th ree  m o n th s ’ n o t ic e  ; a n d  i t  w a s p r o v id e d  
fu rth er  th a t  i f  b e fo r e  th e  d a te  o f  th e  te rm in a tion  o f  th e  te n a n c y  th e  
ten a n t p a id  a ll arrears o f  ren t , th e  la n d lord  w as p r e c lu d e d  fro m  in st itu tin g  
p roceed in gs.

T h e  n ow  su b -se ct io n  1 (B ), a lre a d y  q u oted , w as an  a d d e d  a d v a n ta g e  t o  
the ten an t.

T h e  K e n t  R c s t r 'c t io n  (A m e n d m e n t) A c t , N o . 10 o f  1961, w as aga in  
.am ended b y  A c t  N o . 12 o f  1966. T h is (A m e n d m e n t) A c t ,  N o . 12 o f  I9 6 0 , 
m ade sep ara te  p ro v is io n s  fo r  prem ises th e  sta n d a rd  m o n th ly  ren t o f  
w hich  d id  n o t  e x ce e d  o n e  h u n d red  rupees, an d  fo r  p rem ises  w h ere  th e  
sta n d a rd  m o n th ly  r e n t  e x ce e d e d  o n e  h u n d red  ru p ees . In  re sp e ct  o f  
prem ises o f  th e  fo rm e r  ca te g o r y , it w as en acted  th a t  n o  a c t io n  shall b e  
in stitu ted  unless th e  re n t  h a s  been  in arrear fo r  th ree  months’ or more 
a fter  it  h as b e co m e  d u e . T h is  w as a new  section  in serted  im m e d ia te ly  
a fter  S ection  12 o f  th e  p r in cip a l A c t  and  to  h a v e  e f fe c t  as se c t io n  I2 A  
(1) (a). T h e  con cess ion  g ra n ted  to  all tep a n ts  b y  a m e n d in g  se c t io n  13 
( IB )  o f  th e  p r in cip a l A c t ,  n a m ely , w here th e  C ou rt o n  b e in g  sa tis fied  
th a t th e  re n t  has been  in arrear  on  account o f  th e  te n a n t ’s il.'ncss o r  
u n em p loy m en t o r  o th e r  su ffic ien t cause i f  th e  ten a n t p a y s  th e  arrears o f  
ren t e ith er  in a lu m n  su m  o r  in  in sta lm ents o n  a d a te  o r  d a te s  sp ecified ,
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th e  te n a n t  w a s t o  b e  p e rm itte d  to  con tin u e  in o c c u p a t io n  a n d  th e  ten a n cy  
is  d e e m e d  n o t  t o  h a v e  been  term in a ted , w as re ta in e d  in  th e  n ew  s u b ­
se ct io n  12A  (2 ).

I n  th e  ca se  o f  te n a n ts  w h ose  m on th ly  ren ta l e x c e e d e d  o n e  h u n d red  
ru p ees , th e  A m e n d in g  A c t  12 o f  19GG re so lv e d  t h a t  th e  a rrea rs  o f  r e n t  
e n tit lin g  th e  la n d lo rd  t o  in stitu te  a c tion  b e  as in th e  A c t  N o . 10  o f  1961, 
n a m e ly , w h e re  th e  r e n t  h a s  been  in  arrear fo r  a m o n t h  a fte r  it  h as b ecom e  
d u e  a n d  th e  n o t ic e  te rm in a tin g  th e  te n a n cy  b e  a th r e e  m o n th s ’ n o tice . 
T h e  te n a n t  o f  su ch  p rem ises a lso  reta ined  th e  a d v a n t a g e  o f  n o t  be in g  
lia b le  t o  b e  su ed  in  e je c tm e n t  i f  b e fo re  th e  d a te  o f  te rm in a tio n  o f  his 
te n a n c y  as sp e c ifie d  in  th e  la n d lo rd ’s n o tice , h e  te n d e r e d  to  th e  la n d lord  
a ll arrears o f  r e n t ; a lso  th e  ben efit p ro v id e d  b y  se c t io n  13 ( I B ) .

T h e  s itu a t io n  a s  a t  p resen t in  cases o f  a  te n a n c y  w h ere  th e  stan d ard  
m o n th ly  re n ta l d o e s  n o t  e x ce e d  on e  h u n d red  ru p e e s , is—

(i) T h e  te n a n t  c a n n o t  b e  su ed  in e je c tm e n t  u n less  h is  r e n t  has been  
in  arrear fo r  th re e  m on th s  o r  m o re  a fte r  i t  h a s  b e c o m e  du e.

(ii) T h e  te r m in a t io n  o f  his te n a n cy  m a y  b e  e f fe c t e d  b y  a  m o n th ’s 
n o t ic e .

(iii) W h e re  a n  a c t io n  in  e je c tm e n t h as been  in s t itu te d  i f  lie  satisfies 
th e  C o u r t  th a t  th e  arrears o f  ren t has b e e n  d u e  t o  h is  illness o r  
u n em p loy m en t, o r  o th er  su fficien t cau se  a n d  u n d erta k es  to  p a y  
th e  arrears  e ith e r  in  a  lu m p  sum  o r  in  in s ta lm e n ts  on  sp ecified  
d a te s , h e  is p e rm itte d  to  co n t in u e  as  i f  h is  te n a n c y  w as n o t  
te rm in a te d .

T h e  p r im a r y  o b je c t  o f  th e  R e n t  R e s tr ic t io n  A c t  is  —

(1 ) T o  c o n t r o l  ren ts.

(2) T o  en su re  to  th e  ten a n t se cu rity  o f  ten u re .

In  in te rp re tin g  th e  re n t  law , i t  w ou ld  b e  c o r r e c t  t o  a p p r o a c h  a  ten a n cy  
case  o n  th e  ba s is  th a t  th e  R e n t  A c t  is t o  p r o t e c t  th e  te n a n t w h o  fu lfils 
h is o b lig a tio n s . B u t  th a t  d o e s  n o t  m ean th a t  th e  R e n t  A c t  is to  b e  in ter ­
p r e te d  in  su ch  a  w a y  a s  t o  p en a lise  (h e  la n d lord . T h a t  is n o t  th e  Law'.

T h e re  is a  s ta t u t o r y  ob lig a tio n  on  th e  te n a n t w h o  is -g o v e rn e d  b y  th e 
R e n t  A c t  t o  s e e  th a t  h is  r e n t  is n o t  in arrear fo r  th e  p e r io d  sp ecified  in  th o 
A c t .  In  th e  e v e n t  o f  th e  ten an t v io la t in g  h is  o b l ig a t io n , h e  loses th e  
p r o te c t io n  u n d e r  th e  A c t  a n d  is lia b le  t o  e v ic t io n . H e  ca n  o n ly  sa v e  
h im s e lf  fr o m  e v ic t io n  i f  h e  can  establish  to  th e  s a t is fa c t io n  o f  C ou rt th a t  
arrears w e re  o c c a s io n e d  b y  h is illness, u n e m p lo y m e n t  o r  o th e r  su ffic ien t 
cau se  a n d  o n  h is  u n d erta k in g  to  m ake p a y m e n t  o f  a ll a rrears in  a  lu m p  
su m  o r  in  in s ta lm e n ts  (vide S ection  12A  ( 2 ) ;  S e c t io n  2  R e n t  R e s tr ic t io n  
(A m e n d m e n t )  A c t  12 o f  I9 60 ).

I n  M . M . Dias v. P . Vincent Gomes,1 P u k e  J .  (N a g a lin g a m , A .C .J . 
a n d  S w a n  J . ,  a g re e in g ) sa id  :

1 U954) 55 N. L. H. 337 at 342.



6 6 PANDITA-GUXAWARDENE, J .—Samarakoon v. Gunadasa,

“  I t  seem s t o  m e  th a t  b e in g  in  a rrears is  a co n d it io n  o r  s ta te  in  w h ich  
th e  te n a n t  fin d s h im se lf b y  h is  o w n  la p se  a n d  u p o n  th a t c o n d it io n  o r  
s ta te  su p e rv e n in g  th e  te n a n t  p la ce s  h im s e lf  o u ts id e  th e lim its  o f  th e  
p r o te c t io n  a n d  it  is fo r  h im  to  sh o w  h o w  th erea fter  he reg a in ed  th a t  
p r o te c t io n . . . T h e  R e n t  R e s tr ic t io n  A c t  has m a d e  h e a v y  in ro a d s
in to  th e  c o m m o n  la w  r ig h ts  o f  th e  la n d lo rd  a n d  I  d o  n ot see  a n y th in g  
o p p r e s s iv e  in  in terp re tin g  p r o v is o  (a) t o  m ea n  th at, h a v in g  re g a rd  t o  
th e  n e w  a n d  e x te n s iv e  r ig h ts  c o n fe r re d  o n  a  ten a n t, it  is  a  c o n d it io n  
p r e c e d e n t  to  th e  co n tin u e d  p r o te c t io n  o f  th e  A c t  aga in st e v ic t io n  th a t  
th e  te n a n t  sh all p a y  th e  ren t n o t  n ecessa r ily  as i t  fa lls d u e , b u t  a t  
le a s t  w ith in  a  m o n th  th erea fte r .”

T h e  fa c ts  o f  th is  ease u n d er  co n s id e ra tio n  are  a s 'fo llow s. T h e  d e fe n d a n t  
w as th e  te n a n t  o f  th e p la in t iff  fr o m  19 04 , p a y in g  a  m o n tld y  ren ta l o f  s ix  
ru p ees . I n  D e c e m b e r  19G4 th e  p la in t if f  filed  p la in t  seek ing  to  e je c t  t h e  
d e fe n d a n t  o n  th e  g ro u n d  th a t  h e r e q u ire d  th ese  prem ises fo r  h is  o w n  u se  
a n d  o c c u p a t io n  {vide P I ,  p la in t  in  C .R .  K a n d y  1S6S9). A fte r  tr ia l, t h e  
C o m m is s io n e r  o f  R e q u e s ts  d ism issed  th e  p la in t if f ’s a c t io n  o n  1 1 . 1 . G6. 
I t  h a s  b e e n  c o n c e d e d  th a t  th e  d e fe n d a n t  d id  n o t  m a k e  p a y m e n ts  a f t e r  
D e ce m b e r  1964 d u rin g  th e  p e n d e n c y  o f  th a t  case. O n  1 1 .1 .6 6  w h e n  t h e  
p la in t if f ’s  a c t io n  w as d ism issed , S e c t io n  14  o f  th e  R e n t  R e s tr ic t io n  A c t  
c a m e  in t o  o p e ra t io n . S e ctio n  14 read s as fo llo w s  :—

“  W h e r e  a n  a c t io n  fo r  th e  e je c tm e n t  o f  a n y  p e rso n  from  a n y  p re m is e s  
o c c u p ie d  b y  h im  as a te n a n t  is  d ism isse d  b y  a  C ou rt b y  reason  o f  th e  
p r o v is io n s  o f  th is  A c t ,  h is o c c u p a t io n  o f  th o se  p rem ises fo r  a n y  p e r io d  
p r io r  o r  su b se q u e n t to  th e  d ism issa l o f  su ch  a c t io n  sh all, w it h o u t  
p r e ju d ic e  to  th e  p ro v is io n s  o f  th is  A c t ,  b e  d e e m e d  to  h a v e  b e e n  o r  
t o  b e  u n d e r  th e  orig in a l c o n tra c t  o f  t e n a n c y .”

T h e  e f fe c t  o f  th e  d ism issal w as to  c o n fe r  re tro sp e c tiv e ly  on  th e  te n a n t  > 
h is  r ig h ts  a n d  sta tu s  u n d er th e  o r ig in a l c o n t r a c t  o f  te n a n cy  :

“  b u t  e q u a lly  so  th ere  w o u ld  b e  im p o s e d  o n  h im  a lso  th e  o b l ig a t io n s  
o f  th e  te n a n t. W h en  a  ten an t d e fe n d s  a n  e je c tm e n t  a c t io n , h e  sh o u ld  
b e  a w a re  th a t  e ith er  he w o u ld  b e  lia b le  in  d a m a g es fo r  his o c c u p a t io n  
d u r in g  th e p e n d e n c y  o f  th e a c t io n , i f  th e  p la in t iff  is u lt im a te ly  su cce ss fu l, 
o r  h e  w o u ld  b y  v irtu e  o f  S . 14 r e tr o s p e c t iv e ly  con tin u e  to  b e  te n a n t , 
i f  th e  p la in t if f  fa ils. I f  th ere fo re  h e w ish es to  secu re  to  h im s e lf  t h e  
fu ll b e n e fit  w h ich  S. 14 is in te n d e d  t o  con fer , h e  m ust rega rd  h im s e lf  
a s  a  te n a n t ' d u rin g  th e p e n d e n cy  o f  th e  a c t io n  a n d  p a y  th e  re n t  as it  
fa lls  d u e , o r  else d e p o s it  it  in  C o u r t  t o  th e  c re d it  o f  the a c t io n . I f  h e  
d o e s  n o t  d o  s o , h e  runs th e  r isk , a s in th e  presen t case , th a t  t h e  
p la in t if f  ca n  im m ed ia te ly  serve  h im  w ith  fresh  n o tice  fo r th w ith  a ft e r  
th e  d e te rm in a tio n  o f  th e  first a c t io n .”

p e r  F e r n a n d o , A .J . (n ow  C .J .) in L. 1C. A.'Vincent v. K . G. Sumanascna.1
T h is  is a n  a u th o r ita tiv e  an sw er t o  th e  a rg u m e n t o f  learn ed  c o u n se l
fo r  th e  d e fe n d a n t  th a t  d u rin g  th e  p e n d e n c y  o f  th e  earlier a c t io n , th o

* (1054) 55 N. L. B. 47S at 4S0.
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d e fe n d a n t w as u n d e r  n o  o b lig a t io n  to  p a y . A n  a rg u m e n t o n  th e  sa m e  lines 
ap p ears to  h a v e  b e e n  a d v a n c e d  in the ease o f  Samamueera v. Ranasinghe.1 
S in n e fa m b y , J . (w ith  w h o m  w ere associa ted  B a s n a y a k e , C .J . a n d  
d e  S ilv a , J . )  in  th e  c o u r se  o f  h is ju d g m en t, d is p o se d  o f  th e  a r g u m e n t  in  
these w ord s  :—

“ T h is p la ce s  a  te n a n t  in  a  p os ition  o f  u n d u e  a d v a n ta g e . O n  n o t ic e  
b ?'ng g iv e n  lie  n e e d  n o t  p a y  ren t b u t is e n tit le d  to  o c c u p y  th e  p rem ises  
till th e  a e  io n  w h ic h  is in stitu te d  is d isp osed  o f. T h e  fin a l d e c is io n  m a y  
tak e  severa l y e a rs  p a r t icu la r ly  i f  there is an a p p e a l, a n d  i f  th e  la n d lo rd  
fails, h e  still h as a  re a so n a b le  tim e in w h ich  to  p a y  th e  arrears. T h is  
w as c le a r ly  n o t  th e  in te n t io n  o f  the Icg ’s la tu rc . T h e  o n e  ca rd in a l 
p r in cip le  w h ich  fo r m s  th e  basis o f  the en tire  A c t  is  t h a t  th e  te n a n t ’s 
possession  m u st  b e  p re se rv e d  so lon g, a n d  o n ly  so  lo n g , a s h e  p a y s  rent 
regular y . ”

I t  w as a lso  c o n t e n d e d , b u t  n o t  w ith  m u ch  e n th u s ia s m  I  th o u g h t, 
th a t  o n ce  a  c o n t r a c t u a l  te n a n c y  is term in a ted  b y  n o t ic e ,  th e  ten a n t is 
a trespasser fr o m  w h o m  n o t  ren tal bub o n ly  d a m a g es  c o u ld  b e  c la im ed . 
A n d  th a t th e  term  “  s ta tu to r y  te n a n t ”  is a “ m ere  c u r io s i ty  ”  n o t  r e c o g ­
n ised  u n d er  o u r  la w . I  th in k  it  is fa r  to o  la te  in  th e  day' f o r  cou n se l to  
m a k e  su ch  a n  a sse rtio n . I  n eed  o n ly  refer' t o  th e  ca se  o f  Fernando v. 
Samamuccra2 w h e re  B a sn a y a k e  J . (as h e w as th e n ) e x p re s se d  h im s e lf  
in  th is w a y  :—

“  I t  ap p ears  fr o m  th e  fo re g o in g  th at a  la n d lord  w h o  h a s  term in a ted  
th e  c o n tra c t  o f  t e n a n c y  th rou g h  a desire  t o  g e t  b a c k  h is  p rem ises  b u t 
is  u n a b le  t o  sa t is fy  th e  a b o v e  requ irem ents has t o  s u b m it  t o  th e  c o n ­
tinu ed  o c c u p a t io n  o f  h is  jrrem ises b y  a person, w h o m  lie  d o c s  n o t  w a n t 
there b u t  w h o m  th e  s ta tu te  w ill n o t  p e rm it  h im  t o  e je c t  th ere from  
b y  p rocess  o f  la w . S u ch  a  person  ca n n ot b e  d e s c r ib e d  a s  a  tresp asser 
for  h is o c c u p a t io n  o f  th e  prem ises is n o t  la w fu l. H e  is, s in ce  th e  
term in a tion  o f  th e  te n a n c y , u nder n o  co n tra ctu a l r e la t io n s h ip  w ith  th e  
land lord .

T h is cre a tu re  o f  th e  s ta tu te  w hoso c o u n te rp a r t  is  t o  b e  fo u n d  in 
E n g la n d , h a s  b e e n  ca lle d  th e  ‘ sta tu tory  t e n a n t ’ b y  L o r d  J u st ice  
S cru tton  w h o  a lso  d e s cr ib e s  him  as th at a n o m a lo u s  leg a l e n t ity  w h o  
w ou ld  n o t  o r d in a r ily  b e  d escr ib ed  as a  ten an t. L o r d  C o le r id g e  d escr ib es  
the resu ltin g  leg a l r e la tion sh ip  ns a ‘ s ta tu to ry  t e n a n c y  ’ . W h a t  are  
the r igh ts a n d  o b l ig a t io n s  o f  th is  ‘ an om a lou s leg a l e n tity ' ? F o r  th e  
answ er w e  h a v e  t o  tu rn  to  th e  R e n t  R e s tr ic tio n  A c t . ”

T h e  R e n t  R e s t r ic t io n  A c t  has in trod u ced  to us th is  “  a n o m a lo u s  legal 
e n tity  ” , th e  s t a t u t o r y  te n a n t , an d  so  he w ill r e m a in  w ith  u s u n til th e 
R e n t  A c t  ceases t o  b e  o p e ra t iv e .

A fte r  th e  d ism issa l o f  p la in t i f f ’s earlier a c t io n  o n  l l . l .G G  th e  d e fe n d a n t 
to o k  n o  s te p  to  m a k e  any ' p a y m e n t  o f  rent. A n d  o n  2 7 .5 .G 6  th e  p la in t iff  
th rough  h is  p r o c t o r ,  s e n t  a  n o t ic e  (P 2 ) to  th e d e fe n d a n t  d e m a n d in g  th e  
arrears o f  r e n t  d u e  from  1 1 . 1 . 6 5 ;  w ith  n o t ic e  t o  q u it  a n d  v a c a te  th e

1 (195S) 59 N . L. R. 395 al 399. * (1951) 52 N. L. R. 273 al 231-232.
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p re m ise s  o n  o r  b e fo re  3 0 .6 .6 6  “  a s  y o u  a re  in  a rrears o f  r e n t  ”  a d d in g  
“ a l lo w  us h o w e v e r  to  r e co m m e n d  a n  a m ica b le  s e t t le m e n t” . T h is  in d e e d  
w as a  g en erou s  gestu re  w h ich  th e  d e fe n d a n t  h a s  fa iled  to  a p p re c  a te .

I t  w a s  su ggested  th a t  th e  n o t ic e  (P 2 )  te rm in a tin g  th e  te n a n c y  w a s  
in v a lid  in  th a . th ree m o n th s ' n o t ic e  h a d  n o t  b een  g iv e n . I n  th e  c a s e  o f  
te n a n ts  w h oso  m o n th ly  re n ta l d o c s  n o t  e x ce e d  o n e  h u n d re d  ru p ees , 
th ree  m o n th s ’ n o tice  is n o t  re q u ire d . T h e  p e r io d  o f  th ree  m o n th s ’ n o t ic o  
w o u ld  b e  a p p lica b le  o n ly  t o  ten a n ts  w h ose  m o n th ly  ren tal e x c e e d s  o n e  
h u n d re d  rup ees . T h e  lea rn ed  C om m iss ion er  o f  R e q u e s ts  h a s  c o r r e c t ly  
a n sw ered  th is issue in  fa v o u r  o f  th e  p la in t iff .

I n  resp on se  t o  th e  n o t ic e  (P 2 ) , th e  d e fe n d a n t  o n  1 6 .6 .6 6 ,  i .c . ,  fo u r te e n  
d a y s  p r io r  to  th e  term in a l d a te  o f  th e  te n a n cy , b y  le tte r  P-1 .-cn t t o  th o  
p la in t if f  ru p ees  se v e n ty -tw o  “  b e in g  r e n t  fo r  tw e lv e  m o n th s  ” . I t  is 
s ig n ifica n t th a t  th is  p a y m e n t  b y  th e  d e fe n d a n t b y  w a y  o f  r e n t , s t r ik e s  
a t  th e  r o o t  o f  cou n se l’s c o n te n t io n  th a t  s in ce  th e d ism issa l o f  th e  p la in t i f f ’s 
e a r lie r  a c t io n , h e  is n o t  b o u n d  to  m a k e  a n y  p a y m e n t  d u e  u p  t o  1 1 . 1 . 6 6  
w h ich  is  th e  d a te  o f  th e  ju d g m e n t  in  th a t  a c t io n .

Issu e  (2 ) ra ised  b y  th e  d e fe n d a n t  rea d s  :—

“ D o e s  th e  d ecree  in  C. R .  K a n d y  C ase N o . 1S6S9 o p e r a te  a s  re  = 
ju d ic a t a  a n d  e s to p  th e  p la in t if f  fr o m  c la im in g  a n y  arrears o f  r e n t  
u p  to  1 1 .1 .6 6 ” .

I  a m  a t  a  loss t o  u n d e rs ta n d  w h y  th is  issue w as p e rm it te d . I t  d o e s  n o t  
arise  fo r  th e  o b v io u s  rea son  th a t  th e  p la in t if f  m a d e  n o  c la im  to  th is  p a y ­
m e n t  ; f o r  th e d e fe n d a n t a t  t im e  o f  a c t io n  b ro u g h t, h a d  p a id  all r e n ts  
u p  to  th e  en d  o f  A p r il, 1966 . O n  2 9 .7 .6 6  th e  d e fe n d a n t  re m itte d  a  fu r t h e r  
a m o u n t  o f  tw e n ty - fo u r r u p e c s 'b c in g  “ fo u r  m o n th s ’ r e n t  fr o m  1st J a n u a r y , 
19 66  to  30 th  A p ril, 1966 ”  (v id e  P 5 ). O n  2 2 .9 .6 6  th e  p la in t if f  in s t itu te d  
th e  p re se n t a c tion  a g a in st th e  d e fe n d a n t  o n  th e  g ro u n d  o f  a rrea rs  o f  
ren t, g iv in g  cred it  t o  th e  p a y m e n ts  to ta llin g  ru p ees  n in e ty -s ix .

T h e  p o s itio n  a t  th e  t im e  o f  th e  in stitu tion  o f  th is  a c t io n  o n  2 2 . 9 . 6 6  
w as th a t  th e  d e fe n d a n t w a s  still 4  m o n th s  in arrears o f  ren t , a n d  s in c e  
th e  la st p a y m e n t o f  R s . 24  o n  2 9 .7 .6 6 ,  th e  d e fe n d a n t in  fa c t  h as m a d e  
n o fu t t h e r  p a y m e n t. I n  th e  cou rse  o f  h is e v id e n ce  a t  th o  tr ia l, th e  
d e fe n d a n t  s ta ted  “  I  h a v e  n o t  p a id  a n y  m o n e y  a fte r  I  p a id  th e  su m  o f  
R s . 24. I  h a v e  n o t  p a id  as th e  p la in t if f  h a s n o t p a id  m e  m y  c o s ts  d u e  to  
m e  in  th e  earlier case. T h e re  is  n o  o th e r  reason  fo r  m y  n o t  p a y in g  re n ts  
a fte r  t h a t ” .

L e a rn e d  C ounsel e n d e a v o u r e d  t o  ba se  a n  a rg u m en t o n  th is  s t a t e m e n t  
o f  th e  d e fe n d a n t. H is  a r g u m e n t  w a s th a t  th e  co s ts  d u o  to  th e  d e fe n d a n t  
in  th e  earlier  case  sh o u ld  b e  c o n s id e re d  as  a  s e t -o f f  a g a in st th e  r e n t  d u o ; 
T h is  a rg u m en t cannot- b e  e n t e r t a in e d ; firs t ly  fo r  th e reason  th a t  th is  
w as n o t  th e  p o s it io n  ta k e n  u p  in  th e  d e fe n d a n t ’s  an sw er  a n d  n o  s u c h  
issu e  w as ra ised  ; s e c o n d ly , th e  d e fe n d a n t  h as n o t  h a d  h is  c o s ts  t a x e d .
"  I  d o  n o t  k n o w  th e  a m o u n t  o f  c o s ts  d u e  to  m e  ”  sa id  th e  d e fe n d a n t .
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T h e r e  c a n  be. n o  s e t -o f f  Jur legal c o s ts  w h ere  ih e  bill lias not been  t a x e d ' 
(Aril Kgosi i. Kgosi Aaron Mnshette a ml other*. South African Late Reports'
T . P . D . J021. page 021).

I t  is a b u n d a n t ly  d e a r  o n  tire e v id e n c e  in  th is ease th a t  a t  th e  tim e  
o f  th e  p la in t if f ’s n o tice  te rm in a tin g  the te n a n cy , n am ely . 2 7 .5 .GO, th e  
d e fe n d a n t  w as in arrears o f  rent fo r  a. p e r io d  w ell o v e r  th ree  m o n th s . 
H e  h a d  v io la te d  the o b lig a t io n  im p o se d  o n  h im  u nder S e ctio n  12A I (a) 
o f  th e  R e n t  A ct an d  th ere fo re  fo r fe ite d  the p ro te c tio n  a ffo rd e d  h im  
a g a in s t  e v ic t io n . A n y  p a y m e n t th e n -a fte r  ca n n ot ava il th e  d e fe n d a n t . 
F o r  sa id  B a sn av ak e . J. in Fernando n. Samara it cera* .

T h e  con sequ en ces  o f  th e fa ilu re  to  o b s e rv e  the o b lig a tio n s  im p o s e d  
b y  th e  sta tu te  ca n n ot be  a v o id e d  b y  d o in g  la te  w h a t sh ou ld  h a v e  been  
d o n e  in tim e.

T h is  d ic tu m  w as q u o te d  w ith  a p p r o v a l  in Dias e. Gomes b y  P u lle , J . 
w h o  m a d e  his ow n  co n tr ib u t io n  in th e se  w ord s :—

111 ca n n o t  assen t to  th e p r o p o s it io n  th a t  a n y  d isa b ility  to  m a in ta in  
a n  a c tio n  fo r  ren t b y  rea son  o f  a v a lid  ten d er be fore  a c t io n  h a s 
n ecessa r ily  th e  e ffe ct  o f  r e s to r in g  th e  ten an t to  the s ta tu s  o f  
ir re m o v a b il ity — w h ich  is th e  p r o t e c t io n  a fford ed  b y  th e  A c t — i f  in  
fa c t  h e lo s t  th at p r o te c t io n  th e  m o m e n t  he w as in  arrears o f  r e n t  
b e y o n d  o n e  m on th  a fte r  i t  b e ca m e  d u e .”

S p e a k in g  fo r  m yself, I  am  r e s p e c t  fu lly  in  com p le te  ag reem en t w ith  
th o  v ie w s  exp ressed  b y  B a sn a v a k e , C .J ., ancl P u lle , -J., a n d  th ere  is 
n o th in g  I  can  u sefu lly  a d d , excej.it t o  sa y  th a t  as (h o law  is a t jire se n t, 
w h e re  a- te n a n t o f  rent c o n tro lle d  jn -cm iscs, th e  m o n th ly  re n t  o f  w h ich  
d o e s  n o t  ex ce e d  Rs.'JO O , has b e e n  in  arrears o f  ren t fo r  th ree m o n th s  o r  
m o r e  a fte r  it  Jins becom e due. u p o n  n o t ic e  o f  te rm in a tion  o f  h is te n a n c y  
b y  th e  la n d lord , lie can n ot sa v e  h im s e lf  fr o m  ev ic t io n  b y  p a y m e n t o f  
a rrea rs  e ith er

(i) b e fo r e  the c x j 'i r v  d a te  o f  th e  te r m in a t io n  o f  the ten a n cy , or

(ii) b e fo re  the d a te  o f  in stitu tion  o f  th e a c t io n .

I n  th e  con tex t o f  th is ease, th e  q u e st io n  o f  “ l a t e ”  p a y m e n t  d o e s  
n o t  a rise  f o r  the reason  that o n  th e term in a l d a te  o f  th e n o tice  te rm in a tin g  
th e  c o n tra ctu a l ten a n cy , th ere  were, arrears o f  six m o n th s ' r e n ta l ; 
a n d  o n  th e  d a te  o f  in stitu tion  o f  th e  a c t io n , there w ere arrears o f  fo u r  
m o n th s ’ rent not rem itted . T h e  d e fe n d a n t  can  o n ly  rescu e  h im s e lf  
b y  seek in g  th e indulgence, o f  C ou rt as p r o v id e d  fo r  in  S e ctio n  I2 A  (2 ) 
o f  th e  A c t ,  n am ely , sa tis fy in g  th e C ou rt that, he has b e e n  in  a rrea rs  
o n  a ccou n t, o f  illness o r  u n e m p lo y m e n t o r  o th e r  su fficient c a u se ” . T h e  
circumstances o f  th is ease ca n n o t  p e rm it th e  defendant, t o  seek  th is  
in d u lg e n ce . H e had n ot so u g h t it in th e  Triai C ou rt an d  lie  c a n n o t  
se e k  it  in A p p ea l. In  fa c t  th e  d e fe n d a n t 's  c o n d u ct , as is e v id e n t  fr o m  
th e  p roceed in g s , m ilita tes aga inst m y  sh ow in g , even  w ere it p o s s ib le  
n o w , a co m p lia n t con cern  to w a rd s  h im .

1 (1051) 52 .V. L. R. 27 S at 283. (1051) 55 7s. L. It. 237 at 312.
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l a  re a lity  th ere  is n o th in g  m o r e  I  n eed  sa j- t o  d is p o se  o f  th is  a p p ea l. 
B u t  in  v ie w  o f  th e  fa c t  that- in  th e  co u rse  o f  th e  a rg u m en t lea rn ed  
C ounsel fo r  th e  d e fe n d a n t  e n d e a v o u r e d  to  seek  in  a id  th e  ju d g m e n t  o f  
S a m cra w ie k ra m c, J . in  F . .1 . Mohamcd v. J / .  L. A . Wahab1 i t  h as 
b e co m e  n ecessa ry  fo r  m e  to  m a k e  re fe re n ce  to  i t ; th e  m o r e  s o  fo r  th e  
reason  th a t  lea rn ed  Q u e e n ’s C ou n sel f o r  th e  p la in t if f  m a d e  a s tro n g  
su b m ission  th a t  i t  h as b een  w ro n g ly  d e c id e d . I t  w a s e m p h a size d  
th a t  th e  ju d g m e n t  “  c u t  a c ro ss  th e  v ie w  ”  e x p re sse d  in  th e  D iv is io n a l 
B en ch  ca se  o f  Dins v. Gomes.2

In  th e  case o f  Mohamed v. Wahab (su p ra ) th e  p a y m e n t  o f  th e  arrears o f  
ren t, u n lik e  in  th is  ca se , h a d  been  m a d e  b e fo re  th e  a c t io n  w as filed - 
T h a t ju d g m e n t  w o u ld  th ere fo re  h a v e  n o  e x p lic a t io n  t o  th e  fa c ts  o f  t h is  
ease. H o w e v e r , in  v ie w  o f  th e  cr it ic ism  d irec ted  a t  th a t  ju d g m e n t  
an d  m o re o v e r , beca u se  o f  th e  firm  op in io n  I  h a v e  e x p re s se d  th a t  in  a 
ease to  w h ich  S e c tio n  1 2 A  (1 ) (</) o f  th e  R e n t  R e s t  r ic t io n  A c t - is ap xilieab lc, 
n o  su b se q u e n t te n d e r  o f  p a y m e n t  can  p r o t e c t  th e  te n a n t , u n less h e  ca n  
in v o k e  th e  jn 'o v is io n s  o f. S e c tio n  12A  (2 ) o f  th e  A c t ,  I  -fee l c o m p e lle d , 
a lbe it w ith  som e  re lu cta n ce , t o  c o n s id e r  it.

In  th e  co u rse  o f  h is  ju d g m e n t  in  Mohamed v. Wahab (su p ra ) 
S a m eraw ick ra m e, J . in  re fe rr in g  to  th e  D iv is io n a l B e n c h  case  sa id  :—

<! T h e  C ou rt h e ld  th a t  o n c e  a  te n a n t h as b e e n  in  arrears o f  r e n t  f o r  
o n e  m o n th  a fte r  it- h a s  b e c o m e  d u e , h e fo r fe its  th e  p r o te c t io n  g iv e n  
to  h im  b y  th e  A c t  a g a in st b e in g  r e je c te d  a n d  th a t  h e  ca n n o t  rega in  
th e  p r o te c t io n  b y  th e  m ere  a c t  o f  ten d er in g  th e  arrears b e fo r e  th e  
in stitu tion  o f  a c t io n . -' T h e  xw ovision  w h ich  w as con s id ered  b y  th e  
D iv is ion a l C ou rt sets o u t  th e c ircu m sta n ces  w h ere  a u th o r iz a t io n  
o f  th e b o a rd  w as n o t  n ecessary . I t  a lso  p r o v id e s  th a t  in  th o se  
c ircu m sta n ces , n o  a p p lica t io n  fo r  a u th o r iza t io n  m a y  b e  e n te rta in e d  
b y  the b o a rd . I t  w ou ld  th u s a p p e a r  th a t  th e  c ircu m sta n ce s  w ere  
con s id e re d  to  b e  su ch  as h a v e  arisen  at th e  s ta g e  o f  a n  e x p lic a t io n  
to  th e  b o a rd  m a d e .p rio r  to  th e  filing o f  an. a c t io n . . .T h e r e  w as, th e re fo re , 
i f  I  m a y  sa y  so  w ith ' r e sp e c t , g o o d  g ro u n d  fo r  th e  D iv is io n a l C o u rt  
to  h o ld  th a t  th e  p r o v is io n  c o n tcn ip la tc d  ren t b e in g  in  a rrea r  a t  a  
t im e  x^rior to  th e  in s t itu tio n  o f  the a c t io n . ’ - I

I  w ou ld  w ith  re sp e ct s a y  th a t in  th e  case o f  a r r e a r s '  o f  rent-, 
au th or iza tion  o f  the. B o a r d  is n ot n ecessary  a n d  n o  a p p lic a t io n  f o r  
a u th or iza tion  ca n  b e  e n te r ta in e d  b y  th e B o a rd . T h e  B o a r d  h as n o th in g  
w h a tev er  to  d o  in su ch  a  case . T h e  D iv is io n a l C ou rt in Dias v. Gomes 
(su p ra ) in c lear  a n d  u n a m b ig u ou s  term s, la id  it  d o w n  th at o n c e  a  te n a n t  
has been  in' arrear o f  ren t f o r  o n e  m on th  a fte r  i t  h as b e c o m e  d u e , h o 

for fe its  th e ] ir o tc c t io n  g iv en  t o  h im  b y  th e  A c t  ag a in st b e in g  e je c te d , l i e  
ca n n o t rega in  th e  jw o te c t io n  b y  th e  m ere  a c t  o f  te n d er in g  th e  arrear  

before  th e  in stitu tion  o f  th e a c t io n .
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E e fo r r in g  l o  S e c tio n  12 A  (1) (n). Sanu-rau-ickram e. J . fu rth er  sta ted  
in Mnhnmcd v. l i dhnb1 :—

f  th in k , th is  p r o v is io n  in d ica tes  lJit* n atu re  o f  an a c tio n  b ro u g h t 
u n d er  S e c tio n  12A  (1 ) (ft), n am ely , that it is b ro u g h t on  the. g ro u n d  
that ren t h as b een  in arrear fo r  three m on th s o r  m ore . O ne w o u ld  
n o rm a lly  e x p e c t  a  g ro u n d  o f  an a ction  to  su bs ist a t  th e  d a te  o f  its 
in s t itu tio n . T h e  w o rd s  " h a s  b e e n 1' m a y  b e  u sed  to  d e n o te  a  fa c t  
c o n t in u in g  to  subsist, u p  to  th e occu rren ce  o f  a  certa in  e v e n t o r  th e 
p e r fo rm a n ce  o f  so m e  a c t— v id e  Kx parte Kinning. ft  a p p ea rs  to  m e . 
th e re fo re , th a t in S e c tio n  12A  ( i )  {a). the req u irem en t th a t  rent- has 
been  in arrear fo r  three, m on th s or m ore a fter  it has b e c o m e  d u e , is 
n o t  sa tis fied  u n less  re n t  is in arrear up to  an d  at th e  d a te  o f  
th e in s t itu tio n  o f  th e  a c t io n .1''

T h e  ease o f  V. M . Abdul Suiuo.d r. II. D. Sirinaynke,2 has been  
m e n tio n e d  in su p p o r t  o f  th is  p ro p o s it io n . T h ere  A iles. J . sa id  :—

”  T o r  th e  p la in t if f  to  su cce e d  in ap p ea l, lie m u st sa tis fy  th e Court 
in th is  case , th a t  th e  d e fe n d a n t w as in arrears o f  ren t fo r  th ree  m o n th s  

a t th e  tim e  o f  th e  in stitu tion  o f  th e  a c t io n .”

P.AXDlTA-GUX.\\VAl‘ i'>KXK. .1.—̂ (m-nrahoon r. fimmtJasti

t\ro  reason  h as b een  g iv e n  fo r  th is v iew  and A lios. J . d o c s  not- a p p e a r  

lo  h a v e  con s id e re d  th e  line o f  decision s , n a m ely , Fernando v. 
Samaraweera,3 Suyumlndingam Cheiliar v. Pcchdii jI uUu Che.’liar, 4 
Bias v. Gomes (su p r a ), Samaraiveera v. Panasinjlic 3, w h ich  are  :'n d ir e c t  

c o n flic t  w ith  th e  v ie w  he form ed . A p p a re n tly  th ese  d ec is ion s  a c r e  

not. c ite d  t o  h im .

S a m e ra ic ick ra m e , J . w h ilst in terp retin g  (lie  w o rd s  "  has been"  in .  

th e p h ra se  " H a s  been in arrear for three -months or more ”  to  d e n o te  a  
fa c t  c o n t in u in g  to  su b s ist u p  to  th e  'o ccu rren ce  o f  a ce rta in  event, has 

im p lied  th a t  the. e v e n t  u p  to  th e  occu rren ce  o f  w h ich  th e  sta te  o f  arrears 

m u st su b s is t , is th e  in stitu tion  o f  the a c tion . I  sh o u ld  th in k  th a t  th e  
event h ere  m u st b e  ta k en  to  b e  tile  a ccru a l o f  th e  la n d lo r d ’s r ig h t  to  

in stitu te  a c t io n  a n d  not th e  d a te  o f  th e  in stitu tion  o f  th e  a c t io n . H a d  
th e  leg is la tu re  m e a n t  o th erw ise , it M ould h a v e , I  e x p e c t , e x p ressed  

it s e lf  in  a p p ro p r ia te  term s.

O ne ma-3' a lso  lo o k  at th e  m a tter  fro m  a n o th e r  a n g le . I f  th e c la im  

o f  the la n d lo rd  is m ere ly  a c la im  fo r  the recovery o f  a rrears o f  ren t, 
i.e ., a money claim, it m a y  be sa id  that i f  p r io r  to  a c t io n  filed  th e arrears 

are p a id , th e  ca u se  o f  a c t io n  d o e s  n o t  su bsist. B u t  w h ere  the- la n d lo rd  

c la im s recovery of property based  on  th e  g ro u n d  o f  arrears o f  r e n t  th e  
p o s itio n  is, in d eed , d iffe ren t.

1 (1009) 72 .V. L. li. 333 at 330. 3 (19-31) 52 X . L. li. 27S.
5 (1007) 70 X . L. 11. 17 al IS. ‘ (1051) 53 X . L. R. 3S2.

5 (1958) 50 -V. L. R. 395.



M u ch  as I  re sp e ct th e  o p in io n s  o f  S a m era w ick ra m e , j . ,  I  Q nd m y s e l f  
u n a b le  to  agree w ith  h im  w h e n  he a lso  sa y s , ib id  a t  p a g e  3 3 5  1 :—

“  I t  ap pears to  m e  u n lik e ly  th a t  the leg islature in te n d e d  th a t  
ten a n ts  o f  p rem ises w h o s e  s ta n d a rd  r e n t  is  be low  R s . 100 , s h o u ld  b e  
lia b le  to  be  e je c te d  b y  r e a so n  o f  a rrears  o f  ren t, e v en  th o u g h  th e r e  
h a d  been  a ten d er  o f  r e n t  b e fo r e  th e  a ctu a l in stitu tion  o f  th e  a c t io n . 
I t  is  n o t  p rob a b le  th a t  th e  leg is la tu re  in ten d ed  th a t ten a n ts  o f  su ch  
prem ises sh ou ld  be  p la c e d  in  a w orse  p o s it io n  in  th is  re g a rd  th a n  th e  
ten a n ts  o f  p rem ises  w h o s e  s ta n d a rd  r e n t  is in  ex cess  o f  R s .  10 0 . 
N o r  is it  p ro b a b le  th a t  th e  leg is la tu re  in ten d ed  to  p la c e  te n a n ts  o f  
su ch  prem ises in  a  p o s it io n  o f  s o  m u ch  g rea ter  d isa d v a n ta g e  c o m p a r e d  
to  th a t  w h ich  th e y  e n jo y e d  u n d e r  th e  la w  b e fo re  it  w as a m e n d e d  bj* 
A c t  12 o f  1966. I t  is  a ls o  re le v a n t  th a t  the p ro v is io n  in  s u b -s c c t io n  
(2 ) w h ich  em p ow ers  th e  C o u r t  t o  p e r m it  a  ten an t to  p a y  in t o  C o u r t  
th e  arrears o f  ren t a n d  in  su ch  a  ca se , n o t  to  issue a w r it  o f  e je c t m e n t  
is so m e  in d ica tion  th a t  th e  le g is la tu re  con tem p la ted  a rrea rs  d u e  a t  
th e  d a te  o f  in s t itu tio n  o f  a c t io n .”

T h e  language o f  th e  R e n t  R e s tr ic t io n  (A m en d m en t) A c t  12  o f  1 9 6 6  
is c lea r  a n d  th ere is n o  r o o m  fo r  th in k in g  that th e  leg is la tu re  “  s l ip p e d  
up  ” , i f  I  m a y  be p e r m it te d  to  u se su ch  a n  exp ression , in  in a d v e r te n t ly  
o m itt in g  w hat sh o u ld  h a v e  b e e n  th ere  in clu d ed .

‘ ‘ I t  is|not th e  fu n c t io n  o f  a n y  J u d g e  to  fill in  w h a t h e c o n c e iv e s  
to  be th e  gap s in  an  A c t  o f  P a r lia m e n t / I f  he d o e s  so , h e  is  u su rp in g  
th e  fu n c tio n  o f  th e  le g is la tu re  ”  o b s e rv e d  L o rd  M o rto n  o f  H e n r y t o n  
in  th e  case o f  Mayor and Si. Mellons Rural District Council v. Newport 
Corporation. 2 ”

I  w o u ld , a c c o rd in g ly , a ffirm  th e  ju d g m e n t o f  the C o m m is s io n e r  o f  
R e q u e s ts  and  d ism iss  th e  a p p e a l. T h e  p la in tiff  is e n tit led  t o  h is  c o s ts  
in  a p p e a l as w ell as c o s ts  in  th e  lo w e r  C ou rt. ■
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Appeal dismissed.

> [i960) 72 X. h. K. 333 at 33-i. * (1951) 2 A. F. It. S39 at 847.


