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Wixpnaaxn J.—1 agree.
Decree varied.
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WIS APPU, Appeliant, and PERERA, Respondens
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Fidei commissum—Deed of gift—Frciibition aguinst sale ar mocynys wily—
Tffect of partial prohibition—@ift to D and her desconding children,
grand -childron, heirs, executors, admirdstrators and assigns—Corlainly
of beneficiaries—Time of vesting.

By dood of gift Pl certain property was gifted te D in tho following
torms — -

 All of which (the premises) L the said TL in consideeation of the
help that is boing rendarod to s do hereby 3ive and grant by way of
gitt to D.  And therefuro I do hereby declura thus L have given and
grantod unto the said D and her children and grand-children who ara
her descendants, heirs, executors, administrators and assigns, the full
power to posssss and onjoy the said promises subjout vo the paymonts,
if any, 1o the Government. And I also doclaro that the said property
shall ouly be possessed and enjoyed as aforesaid but the same shall
not be sold or mortgaged.”

Held, that the deed did not create a fidzicommigsuin for the reaseus——
(a) thab the prohibition against alisnation was oaly partial and the
inforence was that the acts wiich ware not prohibited ware parmitied.

(b) that there was no clear desigaation of tha beuofciaries nor tho
tirna of vesting.
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March 29, 1949, NacarLixcas J.—

This is an action for the partition of au allobment of land called
Millugahawatta depicted in the plan filed of rocord. Admittedly the
land Lolonged to ore Christiua Bamy who by devd P11 of 1849 gifted to
one Dotchiliomy subject to cortain conditions which, aceording to the
second defordant appellant and the plaintiff respondent, created a
valid fudeicememissum while, according to the thist sndent,
they were inojerative to subject. th

nnd to anv sach borden.

On appeal the thizd defendant rospondent was not represented,  The
puint of contest between the second defondans sopeliant and the plaintii
respondent centres round the guestion whether the words  children and
grand.children  in the clavse sgid o degignate the fideicommissarii
includs an itlegitimate child or grand-child. 1t is common ground that
Dotchihimy Lad an only child, 13

¢

HoAppe who had two children,
Mangehamy and Mohottiappu. Mungoharmy bad a chid, Seetisppu,
who according to the seeond defendans appriiand was an illegitimate
child but accerding to (he § medeink was not. The learned
Judge has taker: the view thai Festicppu was aa idegitimate child and
on the facts rstab < it s diffien!t to say that the finding om this
tiappa marriad the first defondang by whoa
he had a daughter, Curoline, s warvied to the plaintill. 4 is
conceded that Caroling's interests have, in the events that have ha ppened,
vested in the plaintiff. Mohottiappn hast an only child, Louis, the seeond
defendant.  The thivd detendant s tic purchaser of o interosts
from the fvst defendant.

point is erroncons.

0w

Before the coutest raised by the plaintit and the second res wndent
3 I
can be corsidered, it must first be ascertained whether in fact the dved
Pl ereates a fideiconamissum, for if it d not, the problem raised by the
. ; ) IS k

plaintitt and tho second defendant, will ot arige. The learned District
Judge bas Jield that the deed creates a valid fdcicommissum oxtending
to four generations,

The first guestion, therefore, that arise for consideration is whether
the deed Pl ercates id fideironmissum.  Bofove a fideicommissum
can bo said to have cffeetaal operation, it must He showu, firstiy, that

the donee or legatee has not been empowered or pernmitted to make any
valild disposition of the proporty, secondly, that some event or condition
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is Indicated or provided on the happening or performance of which the
proporty is to vest in the fidelcommissarii and thirdly, a olear indication
of the fideicommissarit, 1t is usual to state the ficst requirement set ont
above in u slightly differcnt forw by formnlating that the property
must be shown to havo boon vested not ohsolately in the donee or legatee.
For tho purposoy of the present case and having regard to the terms of
the deed P1, I have deemed it necessary to state the proposition in the
way I have done in order to emphasise the point that although the
property may not have vested absolutoly for ali purposes in the dones
or legatee, nevortheless, the title conveyed to the donos or legatec may
be such that within the limitations imposed it would be permissible for
the donce or legatee to deal lawfully with the propoerty, and to disposo
of it, by & valid conveyance whieh cannot bo said to have buen in any
way discountenanced by the conditions subject to which the gift was
made.

The matorial parts of tho deed P1 are—

A, Al of which (the premises precedentiy described) I the said
Nahailage Dona Jacobi Christina Hawmine in consideration
«f the help that is being rendered to me do hereby give and
granb by way of gift unto Nahalinge Dochibamy of Mahara
aforesaid.

B, And therofore T do hereby declare that I have given and granted
unto the said Naballage Dochihamy and her chiideen and
grand-chikiren who are her descendants, heira, oxecutors,
administrators and assigns the full powor to possess and enjoy
tho said porticn of Millagahawatta within tho boundaries
aforesaic] stibjeed to the payments if any to the Government,

¢ Aud T also declore that the said property shell only be possessed
and enjoyed as aforesaid but the same shall vot be sold or
mortgaged.

Pussago C set out above, it will be noticed, prohibity only a sale or
mortgage but does not prevent cortainly a gift or a dovise by Last Will,
and it is doubtful whether an exchange falls within the prohibition. A
gift or deviso, therofore, Ly the donoe, Dotchinmy, would appear (o bo
valid, end in such an eventuality the fidsicommissum intended to be
createtl would be completely frustrated. But it may be said that the
reference not only in the passage € but also in passage B set out abhove
to not only the donoe but her children and grand.children possessing and
enjoying the premises must nocessatily imply that every form of
alienation was intended to be prohibited, for otherwise, the children
would never acquire the right to possess and enjoy the land, bul this
wowld be a mathod of approaching the construction of a clause by
reference to the result and would have the effect of incorporating into the
clause words not to be found therein.  But this iy not the ease of a Last
Will where such libertios may sometimes be taken with the language
of a testator, This is & deed of gift infer vivos and it is not permissible
to entarge the seope of the words used in order to arrive at the intontion.
A deed moust be strictly construed and where the douor has taken pains



4]
he

NAGALINGAM J.—-Lewir Appu v. Peroru

to jronibil Gy a sele o « origage it would Lo doing vace 1o the
ordinery rules of interpretation of a deed to hold thai the doas nindrd
to prohibit a git or deviss. A Tt refiection will, howeves, show Uiat
thers may Leve hoon very good vensons which actuaied her for not
prohibit; a gift. Ferticulerly in this country whero dowries are
provided for demghters, o donor may nave thought it not mosaly uwe
okijcctienabiv but definitoly advantagrovs that the donee shoald have
the right to gift the land to ons or waern of hor daughioss. Tt is therefor
not vossible to uphaid the contentivn that rierely bocunse the dosize
and the intended fideivomeisgarii arc merely onjoined to posse
enjoy tho land, therefore a gift or devise is also pronibitad,

It is, however, true 1o say ¢hab a prohibition arainst alicnation
necessary to create o valid fideicommissum provided, however, the
beneficinries are desipnated with certainty and the condition upon which
the beneliviaries aro to take is ulso clearly indicated or wiere the fidei-
i is in favour of the family of ihe donor or testator. In this

avran
cage. hudd the clause constituting the prohibition no* buen ennctesd this
principle may have houn given effest to, bub whers there i a partial
prehibition the effect of that partial proaibition is suffivient to vepol
any contentien thet may otherwise rightly be based wpon the total

use and leads to the inevitable inferenco that

senee of o vestrictive

such acts as ero not prohibited were poimitted. Ay the donee, Sherefore,
hus not been prevented {rom gifting the property to anyone she chooses
to or devising the property to a legatee, a valid fideizommissum cannot
be created and the donce must Yo held to have taken the property
absolutely and that tho devolution on her death was according to
ordinary rules of succession ab infastzaio.

It is also a matter of very great doubt ws to who the fideicommissarii
are whom the donor had in mine when she intended to create a fidei-
commissum, of which intention, however, there can be litly doubt.
Can passage B be regarded as the clause which designates the persons
to Le Lenefited, for there is 1o othor claws: from which assistunes can be
derived ? 1 rather think thel passage B was intended to amplify and
bas the effect of performing the same function as passage 24 and that is to
vest the litle in the donee with o view to burdening the property with a
Sidcicomsissuin.  Passago B, nccording to the translation wade by the
learned THstriet Judge, runs as follows :—

“ Therefore I declare that suiject to the ducs payable to the Govorn-
ment in respect of the said portion of Millagahawatta bounded as
hercinbefore mentiened I have hercby assigned the right to possess
the said land to Nahallage Dotehi Humy and ker descending childion,
grandchildren, heirs, execirtors, administrators and assizns, &e.”

This passage cannot be said to bave as its objective the indication of
auy persons to bo henefited, for even as translatad by the District Judge
the passage merzly says that tho donor his assigned the right to possess
the property to Dotchibamy, her childven, grand- children, heirs, exeentors,
administrators and assigns.  There is no indication here thai apart from
conveying the right to possess to certain specified persons any idea of
benefiting anyone of them at the expense of any other of theya can be
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gathered. Bt even sssaming for the purpose of argument that ihis
passage E indicates the fideleommissarii, it is not possible to take the

viow that the fidelcommisszrii ere designated with sufficient darisy, for
the beneficiaries must be deemcd to be not oniy the children and grand.
child f Dotelikamy bub also bier heoivy, sxeeutors, administrators and
assigns.

it may be said that the ;‘r‘deirarr'n’ﬁsvm was intended to ko ereated in
fevour of the members of the farnily of the denor, by reason of the vxpress
teference to hor * descending childien ard geandehildren”” Dut the
eollocation of the words © heirs, sxecutors, administrators, and agsigns
with the words “ children and grandckildren ” in the <ause designating
the fideicomsmnissarii, complotely negalives this content See Silve
». Silva 1.

Nor is there anything in the passage wh;ch assists one in determining
the point of time at which any class o Jr-n eficiaries is to be benefted.
Hed words such as ““in perpetaity ” or “uader the bond of fideicom-
mission "’ or “frem gencration 7o generabion ” heen used, then it may
have been possible LO cnntv wd theb the death of the persony jn e

hool the donco was the evens coi
rutrent.  But hese there is an absence of referenre to
any event or condition upon which the proporty is to vest in any of thw
clusses of beneficiarios.  Assuming that the children are to bo the first
Jideteommissarii when is the property to vest in them ¥ Ts it on the
death of the donoe ¢ No words such as  after the death of the donec
the children are to yossess or are to be vested with the property * are to
ke found in the dociment. Or, are $he children to become vosted with
the property in ihe event of the dones seling or mertgaging the property
contrary to the conditions imposed ¥ It seems to me, ther:lore, from a
consideratici of these various matters to be tolerably dlear that the deed
PI cannc: be said to have ercated a valid fidcicommission.

Thi dizposes of the question raised on the uppesl.  But even assuming
thet there was a valid jideicommissum:, it is difiicult to sce that the
Jideicommissum extended to four generations.  The only inference from a
rezding of the passage B is that the persons, if any, in whose favour the
Jideicommissum, if at all, was intonded to be created were (1) Dotchi-
hanzy’s children, and (2) her grand-children., Bub there is no indicstion
whatsoover that the property was 1o be fettered in the hands of the
grand-cLiidren, for the benefit of anyone eise. See Saemararapake ».
Seneviratnc®.  The grand-children, Mangohamy and Molottihamy, there-
fore, 100k the proporty absolitely.  On Mangohamy’s death Seetiappu
though illegitimate would have been entitled to succeed to her share as
the mother makes no bastard. In cither view, whether it be considered
that there was a velid fideicommissum or not, on Seetiappu’s death his
widow bocame entitled to half his interests and Caroline to the remaining
half. The deed 3D?2, therefore, from the first defendant would be
operative to convey the interests of the first defendant. Caroline’s
interests have vested in the plaintiff, It is ncedless to observe that the
sccond defendant became entitled Lo his half share absolutely,

1(1512) IS N. L. R, 174, *(I947) 48 N, L, B, §03.



8t WLJEYEWARDENE C.J.—Mokamed v. Sahul Hameed

Decree will therefore be entered allotting to each of the plaintiff and
the third defendant & $ share of the land aud to the sceond defondunt a
% share. 'The order of the Distriet Judge vwith regard to improvements and
plantation witl stand, sukject to the modiiication that the third defendant
wili be allotted the building marked No. 1 on Lot A, and tie order
directing tho thivd defendant to romove the said buildings wil! be deletod.

I 'sec no reason to interfere with the order for costs made by the learned
District Judge. The sesond defendant appellant will pay the costs of
appeal to the plaintif respondent.

Winpmam J.—1 agree.
Appeal dismissed.

—_————

1949 Present : Wijeyewardene C.J.
MOHAMED et al., Appellants, and SAHUL HAMEED, Respondent
8. C. 857—C. R. Kundy 2,569

Landlord and tenant—Partnership—Contract of tenaney between partners—
Action for rent and efectment—Not maintainadle.

Onoe partner, as landlord, esnnot sue the other partners, as  tenents,
for rent and ejectment in respect of premises whoere'the business of the
partnorship is carried on.

APPIGAL from 2 jucdgment of the Comniissioner of Requests, Kandy.
H. W. Fambiah, for defendunts appellants.

H. V. Perera, K.C., with €. B8, Pereva and M. J. M, Hussein, tor
plaintiff respornient.

Cur. ady. vult.
June 6, 1949, WrEveEwARDENE CJ.—

This is an action for rent and ejectment tiled by the plaintiff against
the defendants.

"The question that has to be decided is whether the plaintiff can maintain )
this action as he and the defendants are partners. In view of that
question it is necessary to set out the following paragraphs in the plaint ;—

Para 2 : * The plaintiff and the defendant arc persons carrying on
business under the name, stylc and firm of M. K. A. Mohamed Mutalib

at premiges No. 132, Colombo Street, Kandy . . . .7,

Para 3: " The plaintiff let to the said partners premises No. 1332,

of Colombo Strect, Kandy, at a monthly rent of Rs. 60 7.

Pure 4 : * The defendants wrongfully and acting in concert refused
and failed to pay plaintiff such rent as from Qctober I, 1946, and there

is now due to the plaintiff as arrears of rent up to February 28, 1047,

the sum of Rs. 3 7,




