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l.ucl will—Interpretation of will—Paramount rule is to find out intention 
of the testator—Inconsistent clauses and words must be sacrificed ta  
intention—Provision for maintenance and education—No legacy.
In the interpretation of a will the paramount rule ia to look for the 

intention of the testator as it is expressed and clearly implied in the 
general terms of the will. When the intention is found on satisfactory 
evidence, to that must be sacrificed inconsistent clauses and words.

A provision for the education and maintenance of children without 
any definite sum being mentioned with respect to each does not 
amount to a legacy.

^ P P E A L  from  an order o f  th e D istr ict Ju d ge  o f  G alle .

E . - F .  N.  Gratiaen (w ith  h im  G. E . Chitty) fo r  th e  first t o  fou rth  
respondents, appellants in  S . C . N o. 70, and th e  first to  fou rth  resp on ­
dents, respondents in S . C . N o. 71.

H . V. Perera, K .C . (w ith  h im  N. E . W eerasooria, K .G ., and D . W , 
Fernando), for  the fourth , fifth  and sixth  respon den ts (seven th , e igh th  
and n inth  respondents) in  the original p etition  in  S . C . N o . 70, a n d  
appellants in S . C. N o. 71.

M . T. de S. Am erasekera, K .C . (w ith  h im  N. K . Choksy), fo r  th e  P u b lic  
T rustee in both  appeals.

. M . T. de S. Am erasekera, K .C . (w ith  h im  H . W . Jayawardene), fo r  the- 
tenth  to  fou rteenth  respon den ts in both  appeals.

Cur. ado. vult.

D ecem ber 18, 1944. d e  K r e t s e r  J .—

This appeal con cern s th e in terpretation  to  b e  p la ced  On th e last w ill 
o f .the la te  A . W . W in ter  o f  P illagod a  V a lley , B a d d eg am a , w h o  d ied  
on  D ecem ber  22, 1931, leavin g  a last w ill dated  O ctob er  9 , 1931. T h e  
w ill affected  on ly  certain  sp ecific  assets and le ft  u n tou ch ed  o th er  asset*
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And investm ents m ade by  h im  for the benefit o f  h is children . H e  left 
leg itim ate issue by  his w ife, the first respondent, v iz ., tw o daughters 
and a son, the secon d , third and fourth  respondents, and natural children 
b y  three m istresses, v iz ., th e  fifth  respondent, V io le t D agm ar, m arried 
to  H e m io n , the sixth  respondent H ild a , m arried to V ander Poorten , 
and three sons N orm an, S ydney and" Itioty , the seventh , eighth and 
ninth respondents, by a m istress H inniham y, d eceased ; by  one Asilin 
deceased, H arold , Irene , E d ith  and L ion el, the eleventh, thirteenth, 
fourteenth  and tw elfth  respon den ts; and by  one P odiham y, still alive, 
the tenth  respondent M ary, since m arried.

H e  appoin ted  h is  brother and n ephew  executors and trustees o f  his 
w ill and they applied for probate in January, 1082. T hey resigned in 
a few  m onth s and the P u b lic  Trustee, nam ed as a substitute, w as appointed 
in  their places. H e  applied  for d irections o f  Court from  tim e to  tim e, 
■and from  on e  o f  his ap plications it appears th at the deceased  m arried 
in  1928 and th at his natural children  were older than his law fu l children. 
F rom  papers filed in S ep tem ber. 1933, it appears that M ary was then 17. 
H arold  11, Irene 9, E d ith  8. and L ionel 6  years o f  age. T hey  w ould 
then n ow  be 28, 22, 20, 19 and 17 years o f age respectively . I t  is also 
stated that S ydn ey  w as born on M arch  17, 1912, and R io ty  on  Ju ly  3, 
1915. T h ey  are now , therefore. 32 and 29 years old  respectively . Sydney 
and R io ty  w ere alleged to be in E ngland. F rom  an application  m ade 
b y  their m other, the first respondent, in 1937, it appears that the second 
respondent E v e ly n  was then 8  years old, and the third respondent Ailine 
7 years. F rom  an ap plication  m ade by one R u d d  on  their behalf it 
appears that the ages g iven  in 1933 to  H arold , Irene and E dith  w ere 
•correct bu t L ion el R og er w ould  be now  19 years old. R u d d  w as appointed 
th eir  guardian ad litem . In  the present applications the P u blic  Trustee 
says the youn gest ch ild  w ill not be 25 till 1948. T hen he was b o m  in 
1923 and is now  21 years old. This is probably a m istake due to an 
A llegation m ade by  the w idow  in ignorance.

In  1942. th e  P u b lic  Trustee asked for d irections as to  an am icable 
partition o f  P illagoda V a liev  estate, as to the period  during w hich  the 
natural ch ildren , w ere to  be m aintained and educated , and as to 'w h e th e r  
th e h alf share devised  to  the seven th , eighth and ninth respondents 
w ere  liable to  m e e t h a lf the cost o f  such m aintenance and education , 
and if so how  provision should be m ade for this charge w hen the half 
is transferred to  th em .

T h e m atter cam e up for inquiry before the D istrict Judge and all the 
parties appeared and stated their view s. I t  is from  his order that the 
present appeals have been  m ade by  the first to  fourth respondents and 
bv the seventh , eighth  and n inth  respondents.

E v ery  aspect o f  the w ill has been  canvassed at great length  by Counsel 
and I  am  deep ly  ob liged  to  th em  for the fu lness, skill and m oderation 
w ith w hich  th ey  presented  their cases. I  w as rather pu zzled  as to  the 
attitude o f  the P u b lic  T rustee for C ounsel appeared both  for h im  and for 
■the ten th  to  fourteenth  respondents. - I f  I  understand the position  
■aright the P u b lic  Trustee is neutral bu t his is a ben evolen t neutrality 
w ith  regard to  these respondents and m ust n ot be considered to  be  one 
o f  non-belligerency, to  ad opt a subtle distinction  m ade in recent tim es.
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T h e w ill is lon g  and som ew h at co m p le x  an d  there are in d ica tion s that 
.-as the draft progressed om ission s w ere su pp lied . I t  is su ggested  that 
fresh  ideas w ere a lso im p orted  in to  it, in con s isten t w ith  its earlier p rov i­
sions. I t  w as attested  b y  a P roctor , w h o  w as a lso a N otary  P u b lic . 
I t  w as alleged to  h ave been  ex ecu ted  a fortn igh t before  th e tes ta tor ’s 
dea th  b u t th is does n ot appear to  b e  correct. T h ere  w as, h ow ever, 
som e h aste  p roba b ly  in  its preparation . T h e  w ill m u st b e  con stru ed  as a 
w h ole  and apparent con trad iction s m u st b e  recon ciled , i f  possib le. 
I f  th at can n ot b e  done, th en  on ly  w ill a la ter p rovision  prevail. B u t  the 
m a in  th ing is to  g e t a t the in ten tion  o f  th e testa tor  from  th e w hole  will. 
I f  authority  be  n eeded  fo r  th is w ell-kn ow n  proposition , I  w ou ld  refer 
to  B u rrow s on  In terp retation  o f  D ocu m e n ts , p . 71. B e a le 's  Cardinal R u les 
o f  L eg a l In terpretation , p . 607, g ives m a n y  in teresting  d icta , e .y ., "  the 
param ount rule is th at before  all th ings w e m u st look  fo r  th e  in tention  
o f  the testator as w e find  it expressed  and  c lear ly  im p lied  in  the general 
term s o f  the w ill; and w hen  w e h ave fou n d  th at on  ev id en ce  sa tis factory  
in  kind and degree, to  th at w e m u st sacrifice  the in con sisten t clau se or 
-words, w hether standing  first or last, in d ifferen tly  ”  p er  C oleridge J . in 
Jllorrall v . S utton1.

I t  seem s to  m e  th at a carefu l stu d y  o f  the w ill sh ow s th at there w as a 
sch em e on  w hich  it  w as based.

T h e testator d istinguished carefu lly  betw een  h is  w ife  and her ch ildren  
.and his natural ch ildren . F o r  som e reason  M ary  is n o t m en tion ed  in  the 
w ill. I t  is urged th at the 7th  clau se in clu d es h er  and parties h a v e  p ro ­
ceed ed  h ith erto  on  the foo tin g  th at it  does and are w illing  to  con tinu e  to  
d o  so. I t  is th is clause w h ich  w ill be  fou n d  ev en tu a lly  to  be  the centre  
o f  con ten tion .

W e  are con cern ed  on ly  w ith  P illagod a  V a lle y  E sta te , w h ich  alone 
is  the con cern  o f  the natural ch ildren . T h e  testa tor d iv id ed  it- in to  tw o 
equ al portions and dea lt w ith  each  sep arately . C lauses 2 (a) and 2  (6) 
are d evoted  to  d irections regarding his w ife  an d  ch ildren . C lauses 5 (a) 
e n d  5 (6 ) regard h is natural ch ildren . H e  appears to  have desired  one- 
h a lf to  be the p roperty  o f  h is son  A n th on y  and th e o th er  h a lf to be  the 
p roperty  o f  his natural sons N orm an, S y d n ey  an d  R io ty , and to  have 
co n te m p la te d  that a n ecessary  qu a lifica tion  sh ou ld  b e  th at they  should  
be 25 years o f  age. B u t  h e a lso ca re fu lly  m a d e  prov ision  fo r  th e  others 
c la im in g  atten tion . H e  took  h is w ife  first an d  in  c la u se  2  (a) m ade 
c a r e fu l provision  fo r  her. I f  she rem ain ed  unm arried , or re-m arried  and 
w as again w idow ed , she w as to  h ave th e in com e  from  th e h a lf destin ed  for 
A n th o n y . She had o th er assets to o  an d  w as ex p e cte d  to  m ain tain  and 
ed u ca te  her ch ildren . I f  sh e m arried  th en  th e tru stee w as to  p a y  h er  a 
su fficient su m  for  the m a in ten an ce  o f  her ch ildren  an d  for  th eir  ed u cation  
in C ey lon  o r  elsew here “  in  a m an n er su itab le  to  th eir  con d ition  in  life  ” , 
a fter  con su ltin g  the tes ta tor ’ s w ife . A n y  ba lan ce  w as to  be  dep osited  
in a bank or  in vested  on  secu rity . I t  w as on ly  a fter h er dea th  th at th e 

p ro p e rty  w as to  go  to  A n th on y . B u t  the w h ole  p rov is ion  w as su b je ct 
t o  th e  carrying ou t o f  a sch em e he had  in  his m in d  regarding certa in  
n atu ra l ch ildren , to  w hich  I  shall refer later. A ccord in g ly  th e trustee

1 14 L. J. Chan. 266 at p. 272.
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w as d irected  to  “  hold  ba ck  ”  th e in com e from  this h alf “  till the p aym en t 
o f  legacies hereinafter provided  I t  w ill be n oted  that he w as t o  
“  h o ld  ba ck  ”  and th at she w as som e day to  get th is in com e.

In  clause 2 (6) he dea lt w ith  the situation  created  by  his w ife  dying 
before  th e ch ildren  reached  the age o f  25. T h e  trustee w as to  h old  both  
oapita l and in com e until each  child  reached th at age or, in th e  case o f  
th e girls, m arried earlier. T hereupon  each  w as to  get his or h er share 
“  free o f  th e trust and the trustee shall p a y , con vey , or deliver the share 
o f  each ch ild  after m aking an equal division ” , bu t h alf o f  P illagoda 
V a lley  E sta te  w as n o t  to  en ter in to  th e distribution  and w as to  be  given  to 
A n th on y, “  free from  any trust w hatsoever and absolutely  ” . H e  provides 
for substitution  in the case o f  a ch ild  dying and again m akes it c lear 
th at no ch ild  w ou ld  h ave a vested  in terest till h is w ife died.

I t  is agreed that A n th on y  cou ld  n ot get this h alf as long as his m other 
w as alive, unless she surrendered her rights, even  though he had attained 
the age o f  tw en ty -five .

T h e first respondent has in  fa c t  m arried again. There is apparently 
n o con flict betw een  her and her ch ildren  and her ob jection  to the proposed 
partition  w as based on  th e  fa c t th at L ion e l R oger had first to  becom e 25 
years o f  age. T h e  10th to  14th respondents agree w ith  her.

T he provisions regarding this specific h alf are com p lete  in them selves 
dow n  to  detail. I t  w ould  seem  that—

(a) T h e  in com e w as to  be  held  ba ck  till the legacies had  been  paid.
(5) T h at the w idow  w as to  have the in com e in  the m anner specified.
(c) T h at A n th on y  w as to ' have the property  after his m oth er ’s death

b u t provided  he had attained the age o f 25.
(d) N o sp ecific  in struction s w ere given  regarding the m aintenance and

education  o f the ch ildren  and these w ere le ft to  their m other 
m ain ly  bu t if she re-m arried  the trustee had a specia l du ty  
w ith  regard to  both  m ain ten an ce and education .

( e) T h e cost o f  th at ca m e ou t o f the in com e o f th is h alf and the oth er
property  dev ised  to  them .

( /)  W h en  the m other d ied  the trustee w as obliged  to transfer to  th e 
ch ildren , if they  had qualified , and his trust w ould  end.

T here cou ld  be no liability  ca st on  him  thereafter to  m aintain o r  
ed u ca te  them  or any on e else since the trust had passed from  him .

H a v in g  dea lt w ith  th is h a lf the testator devised the other to  the trustee 
on  trust for his natural ch ildren , v iz ., the seventh , eighth, and ninth 
respondents, b u t again w ith  provision  for others having claim s on  h im . 
I t  w ou ld  seem  th at th e testa tor did desire that these sons o f  his should 
have h a lf P illagoda V a lley  E sta te  on their attaining th e age o f 25 bu t this 
desire w as subordinate to  h is desire to  seeing the others provided fo r .' 
H e  seem s to  have con tem p la ted  th at the legacies he g ives in clause 5 (a ) 
w ou ld  roughly  correspon d  in value to  on e-fourth  o f  this estate for he 
provides th at if the value o f  J fa ll be low  the value o f the legacies th ey  w ere 
to  abate p roportion ately . H e  w as in debted  in a sum  o f about R s. 80,0(X), 
R s . 30 ,000  w e are to ld  be in g  on  a m ortgage o f the estate. There w ould 
be  death  duties and testam entary  expenses and he did n ot lose sight o f
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these fa c ts  for he d irected  his trustee to  sel] the estate , i f  ueed arose, 
ih  order to  pay  his d eb ts. I t  w as fo r  th is reason  n o d ou bt that h e m ade 
th e p a ym en t o f  th e  legacies a first d u ty  o f  th e  trustee and em p ow ered  
h im  to  keep ba ck  the in com e from  h is w id ow  and ch ildren . H av in g  
p rovided  for  the legacies fo r  h is m arried  daughters and his ch ild ren  by 
A silin , and  ignoring M ary , in clause 5 (6 ) he starts w ith  th e  w ords “  A fter  
th e  p a y m en t o f  th e  legacies ” . T h ese  w ords w ou ld  corresp on d  to  “  a fter 
the death  o f  m y  w ife  ”  in  clau se 2 (b). In  b oth  cases the m ere fa c t  that 
th e devisees h ad  qualified  by  atta in ing  the age p rescribed  w as not. enough, 
th e dev isees w ere deferred until a certa in  ev en t. C ounsel w ere agreed 
that “  a fter the p a ym en t o f  th e legacies ”  h ere referred  to  th e legacies 
m entioned  in  clau se 5 (a). I n  c lau se  1, h o w e v e r ,' he bequeath ed  to  his 
w ife  £2 00  or its equ iva len t in rupees to  be pa id  in priority  to  any other 
legacies. In  clau se 5 (b ), in trod u ced  w ith  these w ords, a fter saying  that 
in  th at even t the trustee w as “  to  d e liver o v e r ”  to  his three sons, the 
seven th , e ighth , and n inth  respon den ts, th eir  h a lf share on  th eir  all 
atta in ing th e  age o f  25, in  th e  v ery  sam e sen ten ce  h e said “  but. th is h alf 
share as w ell as th e oth er h a lf share shall a lw ays be su b je ct to  the legacies 

' bequeath ed  to  m y  natural ch ildren  ” .
On on e side it is argued th at th is prov ision  on ly  em p hasizes th at the 

legacies p rovided  in - clause 5 (a) sh ou ld  b e  p a id  a n d ' on  th e oth er it  is 
u rged  that_ these having been  pa id  a lready as stip u lated  I n  .the open in g  
w ords som e oth er legacies m u st h ave  been  in ten d ed , and there are on ly  
the provisions for m a in ten an ce  and ed u ca tion  in  c lau se  7. O n a care fu l 
consideration  I  d o  n ot th ink the la tter  is the m ea n in g  to  be a tta ch ed  to  
th e sen tence and that it is on ly  a w ay  o f  em p hasizing  th e n eed  fo t  paying 
the legacies already referred  to  and d e s c r ib e d . ex p ressly  as ‘ ‘ legacies 
in clause 5 (a). T h e  testator th ou gh t o f  m a in ten an ce  and  education  
as in volv in g  “  expenses ”  and n ot as legacies ' to  "be pa id . U n d ou bted ly  
a- provision  for m a in ten an ce  and ed u ca tion  m a y  b e  a  leg acy  b u t th e  
interpretation  w ould  vary accord in g  to  th e  fa cts  o f ' each  case. A num ber 
o f  cases w ere c ited  to us b u t I  find  n oth ing  in  th em  contrary  to  w hat I 
have ju st said. In  m ost o f  th em  sp ecific  legacies had  been  provided  
and these w ere in terpreted  as being- in  e ffect legacies for  their  benefit, 
and  so p ayable  as lon g  as th ey  lived . In  th e  presen t case  there is on ly  a 
d irection  to the trustee to  m a in tain  w ith  n o  sp ecific  su m  m en tion ed . 
It w as con ced ed  th at th e tru stee h ad  a d iscretion  bu t it w as argued that 
h e w ou ld  be ob liged  to  m a in tain  w hen ever c ircu m stan ces n ecessita ted  
his doing  so, f.e.., h e  w ou ld  d ev o te  vary in g  su m s at varying periods in 
each  life . I t  seem s to  m e  th at th e  decision  o f  th e qu estion  raised really  
depen ds o n  another qu estion , v iz ., w hether the m a in ten an ce  prov id ed  in 
c lau se  7 was to  con tin u e  for  life  or n ot. A s  w e  in d ica ted  at th e hearing 
it seem ed  to  m y  broth er and m e  im p ossib le  so  to  construe  th e p rov ision s ' 
o f  the w ill w ith o u t ' d isregarding th e  ru le th a t on e  shou ld  con triv e  to  
recon cile  the clau ses o f  the w ill and so  g ive  e ffe ct  to  w h a t w e ca n  gath er 
therefrom  to  h ave  b een  th e p robab le  w ish  o f  th e testator.

I t  seem s c lear  th a t 'A n th o n y  w as to  h ave  h is h a lf share free o f  any  trust 
w hatsoever on  his atta in ing th e age o f  25 , i f  h is m oth er  had  predeceased  
h im . S im ilarly  it  is c lea r  th at th e  sev en th , e igh th , and  n inth  respon den ts 
w ere to  h ave  th eir  h a lf share p rov id ed  th e legacies h ad  been  pa id . T o  
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defer th e devises until all the natural children  had died w ould  be contrary 
to  these provisions. I t  seem s clear also th at the testator* did n ot provide- 
for  th e m ain ten ance o f  h is law fu l issue bey on d  a certain  stage, i f  their 
m other jvere dead or unable to  provide for them . So also w ith  the- 
seventh , eighth, and ninth respondents. I t  seem s m ost unlikely that 
h e w ould  provide for the tenth  to  the fourteenth  respondents for  the 
w hole o f  their lives at the' expense o f those h e had specia lly  taken the 
trouble to  provide for, including his w ife . T h e term s o f  his Will indicate 
plain ly  that on  the girls m arrying he considered  hife obligations to  them- 
to  cease and presum ably  it w ould  be the du ty  o f their husbands to provide 
for  th em . In  the case o f the sons h e seem s to  have considered that on 
their reaching the age o f 25 th ey  should  be able to  fend  for them selves, 
w ith  such  assistance as he had specia lly  given  to them . I t  seem s to  us 
im possible to  in fer that he in ten ded  to  m ake a larger provision for the 
ten th  to  fourteenth  respon den ts. I t  seem s to . us that the provision in 
5 (6 ) can  be  explained otherw ise. H e  had ju st said th at the seventh , 
eighth, and n inth  respondents w ere to  get h alf on  all attaining the age o f 
25 and it probably  stru ck  h im  there w as som e risk o f  m isunderstanding 
and h e rem em bered  th at he had perhaps assum ed too  m u ch  w hen h e h a d  
said in clause 2 (6 ) th at A n th on y  w as to  have his h a lf at the age o f  25 fo r  
the legacies m ay  n ot have been  pa id  by  then and i f  the trustee conveyed  
that h a lf to  A n th on y  free o f  any trust w hatever he m igh t not b e  able to- 
levy  on  th e  in com e in order to  pay  th e legacies: he, therefore, m akes th e 
provision  clear, v iz ., th at the legacies m en tioned  in 5 (a) w ere first to  be- 
paid before  any o f  the sons g o t th eir  devises.

Clause 7 is in the fo llow in g  te r m s :— “ I  also d irect m y  trustees to- 
m aintain and educate m y  natural children  from  the incom e o f the entirety 
o f  P illagoda V alley  and th at m y  tw o sons S ydney and E io ty  be allow ed 
to  con tinu e their education  at the expense o f the entire estate till they 
attain the age o f  21 years and these expenses shall also be a first charge- 
on  the half share o f P illagoda V a lley  devised to m y natural children . ”

M ary  cam e under the term  “  natural children  ”  and the other legatees 
w ere n ot opposed  to  her being  m aintained and educated  and it is to  b e  
h op ed  that their generosity  w ill exten d  to  their m aking further provision  
for  her, if th ey  consider it necessary . Sh e is now  m arried.

I t  is to  b e  noted th at n o sp ecific  bequ est is m ade either to the m o th e r  
or to  the ch ildren  for their m ain ten ance or education  but a d irection  is 
given  to  the trustee to  be  exercised  at his d iscretion. I t  is the trustee 
w ho is directed *and w hose discretion  is trusted and n ot any one or m ore  
o f  the legatees or devisees. H e  w ould  have to  keep  the estate in h is 
trust m u ch  beyon d  the prescribed  ages o f  the devisees if he w ere u n d e r  

- th e obligation  to  m ain tain  th e natural ch ildren  during their lives, w hen ­
ever the" occasion  arose. I t  is m u ch  m ore  reasonable to  interpret th e  
testa tor as saying th at h e sh ou ld  hand ov er  at an ascertainable period  
earlier. T h e m eaning o f  the sen ten ce  “  these expenses shall al6o b e  a  
first charge on  the h alf share o f P illagoda V a lley  E sta te  devised to  m y  
natural children  ”  w as m uch  canvassed . I t  seem s to  us the w ord “  e x ­
penses ”  is n ot con fined  to  the edu cation  o f  S ydn ey  and B io ty  till they- 
w ere 21 for that is already am p ly  provided  for, b u t such expenses a r »
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th e  expenses o f  m a in ten an ce  and  ed u ca tion  o f  th e natural ch ildren  
generally . ’  T h e w ord  “  a lso ”  can n ot m ean  th at th e exp enses o f  th e  
edu cation  o f  S y d n ey  anl R io ty  w ere to  b e  a charge on  th e  entire estate, 
i .e .,  n ot P illagod a  V a lley  alone, and y e t  be  a charge on  P illagod a  V a lley  
fo r  th e  on e p rovision  in cludes th e oth er, b u t  th e  w ord  “  a lso ”  relates 
ba ck  to  c lau se  5 (6 ) and adds th e expenses o f  m a in ten an ce  and  ed u cation  
o f  th e natural ch ildren  to  th e  charge crea ted  fo r  th e p a y m en t o f  th e  
legacies in  c lau se  5 (a ). T h e  sch em e  is  thus rendered  coherent, v iz ., 
th e m a in ten an ce  o f  th e law fu l issue from  on e h a lf o f  P illag od a  V a lley  
and th e  m a in ten an ce  o f  th e n atu ral ch ild ren  from  th e  o th er h a lf, w ith  a 
sp ecia l provision  for  S yd n ey  and  R io ty  a t th e expense  o f  his entire estate .

M r. A m arasetera  v ery  generously  co n ce d e d  th at the w ords in trodu cin g  
clau se  5 (6 ) referred to  the legacies in clau se 5  (a) b u t on ly  in order to  be  
ab le  to  raise th e  argum ent th at th e  im m ed ia te ly  fo llow in g  provision  
related to  som e o th er leg acy . T o  b e  con s isten t he shou ld  have argued 
th at th e  w ords refer to  all th e legacies m en tion ed , in cluding  th ose  w h ich  
he con tend s clause 7 crea ted  for  life . H is  n ext argum ent w as th at 
th at clause w as a  provision  in con s isten t w ith  c lau se  5 (b)  and  shou ld  
prevail. W e  h ave  recon ciled  th e  . tw o  and I  be lieve  don e  so in  a  w ay  
w hich  w ill sa tis fy  th e  tes ta tor ’s in ten tion s. W e  are n ot Concerned w ith  
the pleas urged on  hum anitarian  grounds and  n o t-o b lig e d  to  g ive  e ffe ct  to  
these pleas as reflecting  the su p p osed  v iew s o f  th e  testator. W e  m u st 
gather these v iew s from  the term s o f  th e w ill itse lf. I t  m a y  assuage 
M r. A m arasekera ’s con scien ce  to  k n ow  th at there is  in  th e record  a 
d ocu m en t in  the testa tor ’s w riting  w h ich  in d icates th at h e  w as th en  
aw are o f  th e position  in  w h ich  h e  m igh t p la ce  A s ilin ’ s ch ildren  and 
regretted- h e cou ld  d o  n o better. W e , o f  course , take n o a ccou n t o f  th a t 
d ocu m en t and expressed  ou r v iew s during th e  argum ent t in  ignorance 
o f  its  ex istence. I t  on ly  con firm s ou r v iew  th at it  is dangerous to  
sp ecu late  on  th e  in ten tion  o f  th e testa tor  an d  b e  in flu en ced  b y  h um an i­
tarian grounds w hen  w e are in  ignorance as to  all the cond ition s.

T h e  n e x t  question  is w h eth er th e  tim e  fo r  m a in ten an ce  sh ou ld  b e  
lim ited  to- th e age o f  25 o r  earlier m arriage in  the ca se  o f  th e fem a les. 
T h e  trustee reports th at th e legacies m en tion ed  in  clau se 5 -(or) have been  
paid. M r. H . V . P erera argues that, th erefore , th e h a lf share is n ow  
du e for transfer to  th e  seven th , eighth  and n inth  respon den ts, and 
th e ie fore , th e period  o f  m a in ten an ce  n ecessarily  com es  to  an end.

T w o  lines o f  argum ent have been  a d va n ced  against, h im . T h e  testa tor  
considered  m arriage or the age o f  25 as th e p eriod  fo r  his leg itim ate 
children  and fo r  the seven th , e ighth  and n inth  respon den ts. T h e  
lim itation  w as fixed for som e good  reason s and th e only reason  seem s 
*-o b e  th at th ey  w ou ld  th en  b e  able to  look  a fter th em selves or b e  looked  
after,, in  th e  case  o f  fem ales, b y  their husbands. I s  it likely  h e  m a d e  a 
different ru le for th e o th er ch ildren , th e m inors g ettin g  th eir  legacies 
on ly  at 25 and being  presu m ably  u nprov ided  for  till th en ?  T h is is an 
a ttractive  fine o f  a rgu m en t b u t m a y  n o t b e  sou n d . R io ty  w ou ld  b e  
tw en ty -five  in 1940 and b y  th en  L io n e l R o g e r  w ou ld  b e  13 y ears o f  age 
or a little  m ore. I t  m igh t ju st b e  possib le  th e  testa tor th ou gh t th at 
m a in ten an ce till then  w ou ld  b e  . enough , or d id  n o t th ink  about it  a t aB.
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T h e next argum ent centres round the w ord “  p aym en t ”  at th e  
'beginning o f  clause 5 (b). W h en  w ould  all the legacies be  paid  ? I t  is 

.'argued that L ion el R oger w ould  not be paid till he w as tw en ty -five  and, 
therefore, till then  the trustee cou ld  not hand over  to  the seventh , eighth 

.and ninth respondents. M r. P erera argues that- th e legacies w ere paid 
im m ediately  the execu tor  paid them  by  m aking suitable investm ents 
.though he w ould  hold th em  thereafter as trustee and the legatees w ould 
rece ive  them  on  their attaining the a g e -o f  tw en ty -five . ..M u ch  argum ent 
.follow ed on  the term s in clause 5 (a) w hich  required the testator t o  pay 
B s . 15,000 to  V io le t D agm ar and R s . 10,000 to  H ild a  and invest R s . 5 ,000 
in  favour o f  each  o f the ch ildren  o f Asilin  and “  to  pay  the investm ents ”  
on their m arrying (in  the case o f fem ales) or reaching the age o f  tw enty- 
five w hichever w as earlier.. E m phasis w as laid on  the expression  
"  pay th e investm ents ” . ftow , in the case o f  the R s. 15,000 and R s . 10,000 
there is on ly  the direction  to  pay, and then they  are n ot ca lled  legacies. 
L a ter  it is provided  th at ..the trustee shall not h e  com p elled  to  “  pay 
an y  o f these legacies ”  till 10 years have elapsed but that the trustee 
shall pay the legacies in reasonable instalm ents in “  h is ”  discretion  and 
if i  be n ot enough to pay  the legacies in fu ll they  w ere to  abate. ’ I t  is 
.urged that th e trustee m igh t in vest in instalm ents and m ight be com pelled  
after 10 years to  in vest the sum s m entioned  and on ce he invested h e had 
paid. B u t  I  think this is not all. T h e  w ill con tem pla tes a  legatee in  a 
position  to  com p e l p a ym en t after 10 years. T h e m inors w ho m arried 
m ight be in  such  a position  bu t n ot an unm arried m inor or a m ale w ho 
w as not tw en ty -five  years o f age. 1 d o  n ot lose sight o f the fa ct that a 
n ext friend m ight act on  their behalf. I t  can not be  th at the trustee 
cou ld  be com p elled  to  invest for the testator con tem pla ted  the position  
o f  the trustee not being able to  act for w ant o f  funds and on ly  en joined 
h im  to in vest “  as early as c ircu m stan ces perm it ” . H e  ca lled  upon him  
to  “  invest ”  and n ot to  "  pay  ” . In  the case o f V io le t and H ild a  he 
requested that they  be paid as early as circum stances perm itted . There 
was no order prescribed  for the paym en ts or investm ents, bu t presum ably 
the p a ym en ts w ou ld  have a prior cla im . I  do n ot th ink the w ords 
“  pay  the said investm ents ”  m ean  anyth ing m ore than “  pay  the 
m on ey  invested  This m eaning w ould  be in accord  w ith  the direction 
w hich  follow s that “  if any o f the four legatees w ho are to  receive F ive  
thousand rupees (R s . 5 ,000) die before  they receive the sam e the sa m ?sh a ll 
b e  paid  to the brothers and sisters o f the one so dying but if  all o f  thfim-  
d ie before  the said legacies o f  any part o f them  is paid th e se 'le g a c ie s  
to  the exten t rem aining, unpaid  shall lapse ” . N ow , here th e death 
is  to  take p lace  “  before  th ey  rece ive  th e sam e ” . T h at the w ord 
“  receive ”  is n ot in tended  to  b e  different from , the w ord “  paid ”  seem s 
.clear from  w hat fo llow s, w hich  is th at if. a ll die before  the legacies are

paid  ”  th e  legacies lapse. H ere  th e death  is before the legacies are 
■" p a id  ”  i.e., th e “  rece ived  ”  o f  the earlier sentences. T he trustee 
p a y s  and the legatees receive. C lause 5 (a) ends w ith  this clause for 
paym ent o f  the m on ies in vested  and then clause 5 (b) begins w ith  “  after 
.the p a ym en t o f  the legacies

B es id es  w hat w ould  happen  if one o f  the investm ents proved to  be 
h ad  ? I  th ink  that th e  testator m ea n t that the m onies invested should
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b e  pa id  to  each  lega tee  and  u ntil th at w as d on e  th e  leg a cy  w as n o t  
paid.

T h e  e ffect w ou ld  resu lt in  th e  w ill w ork ing h arm on iou sly  th rou g h ou t. 
M ain ten an ce and ed u ca tion  till 25 or earlier m arriage and  th en  con v ey a n ce  
to  th e  devisees, w h o, o f  course , m ig h t be  a llow ed  th e in com e w h ich  w as 
in  excess  o f  th e  requ irem ents o f  th e  trustee. M ary  is n ow  m arried  and- 
h er  ca se  presents n o d ifficu lty . T h e  o th er fo u r  m u st b e  m aintained, 
and  ed u cated  till each  reach ed  th e age o f  25  or th e fem a les m arry  s o o n e r -  
T h ey  w ill th en  b e  p a id  and w ill rece ive  th eir  legacies. T h e  resu lt ia ; 
th a t th e  1st to  4th  resp on d en ts su cceed  in  th eir  con ten tion  b u t Dot 
qu ite  on  th e ground urged  on  th eir  b e h a lf; respon den ts I I .  to  14 su cceed  
b u t n o t  to  th e  ex ten t urged b y  th em , an d  7th , 8th  and 9 th  respon den ts 
a lso su cceed  partially . T h e  costs  o f  th e  P u b lic  T rustee  sh ou ld  c o m e  o u t 
o f  th e to ta l in com e o f  P illag od a  V a lley . T h e  1st to  4th  resp on d en t*  
w ill rece ive  their  costs  from  th e o th er  h a lf o f  th e in com e. T h e  7th, 
8th  and  9th  respondents, appellants,, w ill bea r their  ow n  costs  o r  if  th ey  
p refer it , draw  th em  from , th eir  h a lf o f  th e  in com e. T h e  10th to  14th 
respondents w ill rece ive  -their c o s ts  ou t o f  th e  in com e  com in g  from  the. 
h a lf dev ised  to  th e  7 th , 8th  and  9th  respon den ts.

W ith  regard to  partition  I  th in k  there are m a n y  valid  reasons w h y  
th at shou ld  n o t 'b e . a ttem p ted  a t presen t. Q u ite  clearly  th e  testa tor 
has n o t d irected  any su ch  partition  b u t on  th e  con trary  has con tem p la ted  
that th e  tru stee  w ou ld  con ro l th e  w h ole  in com e fo r  certa in  pu rposes. 
H e  has d irected  th at h is w id ow  shou ld  b e  free  to  o c cu p y  th e  bu n ga low  
w hen ever she chooses and has p erm itted  on e  o f  th e  n atu ral, sons- to  Ipe' 
ap poin ted  ss  an A ssista n t S u perin ten dent on ly  i f  th e w id ow  did n o t  
o c cu p y  th e bu n ga low . H e  h ere  in d ica ted  th at h e  d id  n o t  desire to  
fo rce  on  h er  a s itu ation  unpalatab le  to  h er and th is situ ation  w ou ld  arise 
if th e 7th , 8 th  and 9 th  respon den ts took  co n tro l o f  a d ev ised  p ortion  
o f  the estate . F u rther, A n th on y  ca n n o t b e  m ore th an  ab ou t 13 years- 
o f  age and h e ca n n ot n ow  b e  con su lted  as regards th e  prop rie ty  o f  any 
partition . T h e  costs  o f  p a rtition  m ig h t seriou sly  a ffect th e rights o f  - 
parties. A n y  surplus in com e from  A n th o n y ’ s h a lf w as to  b e  b a n k e d , 
b u t th is surplus w ou ld  b e  draw n u pon  for  th e costs  o f  partition . The- 
trustee w ou ld  be adm in istering  th e  trusts fo r  the 11th to  14th resp on d en ts 

these expenses m u st b e  p rov id ed  for.
• " I t  m a y  b e  th at at som e la ter  d a te  a  fu ll and  deta iled  sch em e  o f  parti­
tion  am p ly  securing  all in terests m a y  b e  su b m itted  to  C ou rt fo r  its a p p rov a l 
b u t u ntil th a t is  done I  th ink  it  risky and  unw ise to  m erely  authorise a> 
partition .

J a y a t il l b k e  J .— I  a g ree .
Judgm ent Varied.


