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In  re  GOONESINHA.

In  re  Application for Conditional Leave to Appeal to 
the P rivy Council.

Privy Council—Application for co n d itio n a l le a v e — J u d g m en t o f  Supreme Court 
refusing to issue writ of certio ra r i against Election Judge—Question of 
great general or public importance—Discretion of Supreme Court— 
Action—Appeals (Privy Council) Ordinance (Cap. 85), s. 3.
T h e p e titio n e r  a p p lied  to  th e  S u p rem e  C ourt fo r  a  w r it  of certiorari 

to  q u ash  th e  ord er o f  a  ju d g e  o f  a n  E lec tio n  C ourt rep o rtin g  th e  
p etitio n er  to  th e  G o v ern o r  in  accord a n ce  w ith  th e  p ro v is io n s  o f  
A r tic le  79 o f  th e  C ey lo n  (S ta te  C o u n cil E le c tio n s)  O rd er-in -C ou n ciL  T h e  
ap p lica tio n  w a s  re fu se d  o n  th e  grou n d  th a t  th e  S u p rem e  C ourt h ad  
n o ju r isd ic tio n  to  issu e  a  w r it  a g a in st  a n  e le c t io n  J u d g e .
. Held (o n  an  a p p lica tio n  fo r  le a v e  to  a p p ea l to  th e  P r iv y  C ou n cil from  
th e  ord er o f  th e  S u p r e m e  C o u r t), th a t  th e  q u estio n  in v o lv e d  w a s  o n e  
w h ich  b y  reason  o f  its  g rea t g e n e r a l or  p u b lic  im p o rta n ce  sh o u ld  b e  
su b m itted  to  H is M a jesty  in  C ou n cil and  th a t  th e  S u p rem e  C ourt sh o u ld  
u se  th e  d iscr e tio n  v e s te d  in  i t  b y  g ra n tin g  le a v e  to  appeal.

Held, further, th a t  an  a p p lica tio n  fo r  a  w r it  o f  certiorari, b e in g  an  
ap p lica tio n  fo r  r e lie f  or  r e m e d y  o b ta in a b le  th r o u g h  th e  C ou rts’ p o w er  
or au th o r ity , co n st itu te s  a n  a ctio n  and co m es w ith in  th e  am b it o f  se c tio n  3 
o f  th e  A p p e a ls  (P r iv y  C o u n c il)  O rd inance.

THTR w as an application for conditional leave to appeal to th e P rivy  
Council.

R. L. P ereira , K .C . (w ith  h im  A . R. H. Canekaratne, K .C ., C. V. 
R anaw ake, V. F. G unaratne, and S. R. W ija ya tila k e ) .—This is an applica­
tion  under section 1 (b) o f the P rivy  Council A ppeals Ordinance (Chapter 
85, L egislative Enactm ents) for conditional leave to .app eal from  th e  
order of the C hief Justice refusing an application for a w rit of certiorari 
to quash th e order m ade b y  th e Election Judge against th e  present 
applicant. The granting of th is application is  w ith in  the discretion of 
th is Court. The question in vo lved  in  th e appeal is one w hich  ought to  
be subm itted to H is M ajesty in  Council for decision as it is caught up  
b y  all th e conditions contem plated b y  the section—nam ely, “ great 
general or public im portance or otherw ise ”.

There is no appeal to th e P rivy  Council from  a judgm ent or order .of an  
Election Judge. The present appeal is  not from  an order m ade b y  the  
Election Judge. It questioned th e correctness of th e  decision m ade b y  the
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Chief Justice in  refusing the application for a w rit of certiorari on the 
ground that he had no power to do so as the Election Court as at present 
constituted is not an inferior Court. The Chief Justice holds that the 
Election Court is a Branch of the Supreme Court and therefore the w rit 
does not lie. The jurisdiction of an Election Court was referred to by  
Garvin J. in  T illekew arden e v. O b eysek era 1 when he observed that “ the 
answer involves the consideration of questions of considerable difficulty ”. 
H e was, however, of the opinion that “ the jurisdiction exercised by the 
Election Judge created by the Order in Council is of a very special nature. 
W hether it is an extension of the ordinary jurisdiction of the Supreme 
Court or a separate and distinct jurisdiction vested in the Chief Justice 
and exercisable not b y  the Suprem e Court or' any Judge thereof but only  
by him  or by a Judge of the Supreme Court specially appointed by him  
m ust first be d eterm in ed ”. Shortly after Garvin J ’s judgm ent this 
question cam e up again in W ijesekera v. C orea1 and Drieberg J. held that 
“ The Ceylon (State Council) Order in Council, 1931, Art. 75, in dealing 
w ith  election  petitions, did not bring them  w ithin  the jurisdiction of the  
Suprem e C o u rt: it  in  no w ay extended the jurisdiction of the Supreme 
Court. W hat it  did w as to create a special tribunal for the purpose, 
called the Election Judge, w ho is the Chief Justice, or any Judge of the  
Suprem e Court nom inated by him  for the p urpose”. The Solicitor- 
General argued on sim ilar lines in the course of an application made to 
inspect the m arked registers in  the election petition inquiry—Saravana- 
m u ttu  v. De S i lv a ”, w hen he pointed to the fact “ that under the  
Parliam entary Election A ct of 1868 the Court is expressly given the  
powers, jurisdiction and authority at the trial as a Judge of the Superior 
Courts and as a Judge of Assize and N isi Prius ,—in Scotland the powers 
of a Judge of the Court of Session for the trial of a- civ il case w ithout a 
Jury,—w hereas in  Ceylon no such provision had been made, and 
A rticle 75 (3) had conferred on an Election Judge the powers, jurisdiction  
and authority of a D istrict Court, for the purpose of summ oning or 
com pelling the attendance of w itnesses ”.

It w as subm itted that the w rit could issue from a High Court to a 
branch of the H igh Court where the' latter exercises lim ited jurisdiction. 
H ailsham  Vol. 9, page 830-381. Tames v. South  W estern  RaiVway Co:'. 
B ut it was rejected  on the ground that the case referred to dealt 
w ith  .a w rit of prohibition and, therefore, has no bearing on the facts 
of this case. The principles governing these, w rits are the sam e and 
there can be no such distinction.

The Chief Justice’s judgm ent is at variance w ith  both the judgm ent of 
Drieberg J. and the observation of the Solicitor-General. This matter, 
therefore, being in  a state of doubt, should be subm itted to the Privy  
C ouncil for its decision.

The Election Judge’s order in  refusing to give the petitioner an 
opportunity to call w itnesses on his behalf w as not only contrary to the  
principles of natural justice but also contrary to the provisions laid down  
jby the Order-in-Council, A rticle 79 (2). Moreover, after the learned

1 33 N . L . R. 193.
2 33 N . L. R. 349.

3 43 N . L . R . 77 at 79.
4 7 Exchequer Cases 287.
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Judge’s determ ination that th e return of Joseph S ilva  w as void  he had  
no jurisdiction to m ake any order against the applicant. He, therefore, 
becam e functus officio.

The Privy Council has g iven  special leave in  cases w here the defendant 
has not been  given  a h e a r in g ; In  re P o lla rd 1 the appellant had been  
sum m arily punished for a contem pt and in  the case of Chang Han K iu  e t al. 
v. S ir  Francis T. P ig g o tt and A n o th er', w here the appellants had no 
opportunity of show ing cause before sentence, special leave  to appeal was 
granted.

It is a m atter of im portance not on ly to the applicant personally  
but also to the public generally  in  that an im portant point of constitutional 
law  is in question w hich  has a bearing on their civ ic rights.

It is subm itted that an appeal lies to th e P rivy  Council from  an order 
refusing to grant an application for a w rit of certiorari. In E shugbayi 
Eleko v . Officer A dm in isterin g  th e  G overnm ent of N igeria  and A n o th e r* 
there w as an appeal to the P rivy  Council from  an order of the F ull Court 
affirming the report of a Judge of the Suprem e Court refusm g to entertain  
an application for a w rit of habeas corpus.

H. H. Basnayake, C.C., on notice, as am icus curiae .-—̂ Section 3 
of- the P rivy  Council A ppeals Ordinance governs the R ules under w hich  
this application is sought to be m ade. The R ules m ade under this 
Ordinance apply only to litigation  b e tw e en  parties. There is neither a 
“ civ il suit ” nor an “ action ”. The w ord “ action ” does not include 
proceedings in connection w ith  m andates. S e ttlem e n t Officer v . V ander 
P oorten  e t  a l .1 is in  point. There, an application for leave to appeal to the  
Privy Council was refused, on-^the ground that the order from  w hich  
leave to appeal is asked w as not m ade in a civ il su it or action- in  the 
S u p r e m e  .Court, w ith in  the m eaning of these w ords in  section 3.

R. L. Pereira, K .C ., in  reply  :—S e ttlem e n t Officer v . V an der P oorten  e t al, 
{supra) and other cases referred to in  that judgm ent have no application. 
In all those cases the Court concerned w as sitting as a special tribunal! 
and not exercising jurisdiction conferred on it b y  the Courts Ordinance, 
M oreover, no appeal to the Suprem e Court w as provided by the W aste 
Lands Ordinance or the Land Settlem en t Ordinance. In  those circum ­
stances there w as no “ civ il action or su it in the Suprem e Court ”. 
In the present case the application for leave to appeal is from  the order 
of the Suprem e Court exercisin g the jurisdiction conferred on it by the  
Courts Ordinance. '*

The word “ action ” in  th is Ordinance m ust be g iven  th e  sam e m eaning, 
given to it in the C ivil Procedure Code, section ,5, w hich  defines “ a c tio n ” 
as “ a proceeding for the prevention or redress of a w rong ”. An, applica­
tion for a w rit of certiorari w ill be covered' by this definition. The  
definition of “ action ” in  section 6 as “ every application to a -Court for 
relief or rem edy . . , . . ” is st ill wider., In Subram aniam  C k e tty  
v. S oysa°  Bertram  C.J. observed that it w ould be h igh ly  inconyenient 
if  the w ord “ a ctio n ” in th is Ordinance w ere g iven  a different m eaning  
from  that w hich  is g iven  to it in  the C ivil Procedure Code.

1 P.C. Appeal Cases 106. 3 {1928).A . C. 459i.
1 (1909) A . C. 312. . i"43 N . L . R . 436.

5 25 N . L . R . 344.
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H. H. B asnayake, C.C., in  reply—Under Section 5, C ivil Pro^dure  
Code, an “ action ” contem plates a “ wrong The order of a judge 
cannot be a “ w ro n g ”. H is judgm ent m ust be presumed to be correct. 
The proceedings of an action m ust be either “ summary ” or “ regular ”— 
Section 7. An application for a w rit of certiorari is  neither.

Cur. adv. vu lt.
Novem ber 19, 1942. M oseley S.P.J.—

This application for 'leave to appeal to the Privy Council is a sequel 
to circum stances arising in  connection w ith  the hearing of an election  
petition b y  a Judge of this Court. A t th e conclusion of the hearing the  
Election Judge reserved h is order and subsequently declared the election  
to be null and void and, in  accordance w ith  the provisions of A rticle 78 
of The Ceylon (State Council Elections) Order-in-Council, 1931, certified 
his determ ination to th e Governor. On th e  sam e date the present 
petitioner, w ho had given  evidence at the hearing of the election petition, 
w as served w ith  a notice issued out of th is Court calling upon him  to 
show cause w hy he should not be reported to the Governor in  accordance 
w ith  the provisions of A rticle 79 of the Order-in-Council. The m atter 
cam e up for inquiry before the Election Judge, at w hich the petitioner 
w as refused an opportunity of calling evidence. On March 18, 1942, 
the learned Judge delivered an order stating that the offences alleged  
against the petitioner had been m ade out and that a‘ report w ould be sent 
to th e Governor. .The petitioner then applied to the Supreme Court 
for a w rit of certiorari to quash the order made by the Election Judge 
on March 18, 1942. For reasons set out in  his judgm ent (43 N. L. R. 337) 
th e learned C hief Justice held that the Suprem e Court has no power to 
issue such a w rit against a Judge of the Court w ho has been  nominated  
under the provisions of A rticle 75 (1) of the Order-in-Council to try an 
election  petition. It is against th is judgm ent, dated June 1, 1942, that 
th e petitioner now  prays for leave to appeal.

It is not contended that an appeal lies as of right. The petitioner, 
however, asks us to grant leave to appeal, using th e  discretion w hich  
is vested  in us, on the ground that the question involved is one which, 
b y reason of its great general o r ‘public im portance or otherwise, ought 
to be subm itted to H is M ajesty in  Council for decision.. It cannot be 
controverted that, to quote from the judgm ent of the learned Chief Justice  
(43 N. L. R. a t 347), “ th e action taken against the petitioner under 
A rticle 79 of the Order-in-Council has involed him  in grave consequences 
in  regard to his political career.” Nor does it seem  to m e that the m atter 
is lacking in general and public importance. There is certainly an 
im portant question of procedure for decision. It has, however, 
to be considered w hether or not the m atter comes w ith in  the ambit of 
section 3 of the Appeal (Privy Council) Ordinance. That section deals 
w ith  the regulation of “ the right of parties to civ il suits or actions in  the  
Suprem e Court to appeal to H is M ajesty in  Council against the judgm ents 
and orders of such Court . . . . ”

Mr. Basnayake, w ho appeared as am icus curiae, contended that the  
A ppeals (Privy Council) Ordinance (Cap. 85) and the rules m ade there­
under apply only to litigation b etw een  parties. It does not seem  to m e
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that the m ere use of the plural, as it  appears from  the extract from  sec?

, tion 3 w hich I h ave quoted above, effectively rules out the possibility that 
th e word “ action ” m ay em brace th e proceedings in  connection w ith  
the various m andates, of w hich a w rit of certiorari is one w hich  m ay be 
issued by this Court. Counsel further drew our attention to the use of, 
th e words “ matter- in  d ispute ” w hich  appear in ru le I (a) of the rules 
m ade under the Ordinance and contended that in  the present case there  
is no m atter in dispute. B ut those words do not appear in ru le I  (b) 
under w hich  this application is m ade, although th ey  m ight w e ll have  
been em ployed had that been the intention of the legislature, w hereas 
in  their place appear the w ords “ question involved  in the appeal ”. 
The m ere fact that there is a change of phraseology w ould seem-to support 
the v iew  that rule I .(b) contem plates a class of case w ider than a dispute 
betw een  parties. It does not seem  to m e that the authority cited  by  
Mr. Basnayake, viz. S e ttlem e n t Officer v . V an der P oorten  e t al. (supra) has 
any bearing on the present case. There the application w as m ade under 
rule I (a) and the authorities there considered seem  to m e equally  inappli­
cable. S im ilarly I do not see  that the authorities cited by Counsel for 
the petitioner are particularly helpful.

In  E shugbayi Eleko v. Officer A dm in isterin g  th e G overn m en t of N igeria  
and A n oth er (supra) the point as to w hether an appeal lay  does not appear 
to have been considered. M oreover, the appeal w as against a judgm ent 
of a F ull Court affirming the refusal of a Judge of the Suprem e Court 
to entertain an application for a w rit of habeas corpus, a w rit w hich  seem s 
to be in a class apart from  the other prerogative w rits. There is, further, 
no indication in the report as to the m anner in w hich the appeal reached  
the P rivy  Council, w heth er by leave of the Suprem e Court of N igeria  
or b y  special' leave of th e P rivy  Council. In the case of In re E dw ard  
H utchinson P ollard , one of H er M a jesty ’s C ounsel a t th e  C olony of Hong  
K on g v. The Chief Ju stice of th e  S u prem e C ourt of Hong K on g (supra) the  
appellant had been sum m arily punished for contem pt. It w as therefore 
a crim inal m atter and the case seem s to have no application. The sam e 
observation applies to the case of Chang Hang K iu  and o th ers v . S ir  
Francis T. P iggo tt and A n o th er (supra) in w hich  the appellant had been  
sum m arily com m itted to prison for perjury. J

It m ay be argued .that the wo~d “ suit ” im plies th e ex istence of tw o  
parties. Can the, sam e be said of ‘‘ action ? ” The wOrd is not defined in 
Cap. 85, but as Bertram  C.J. observed in Subram aniam  C h etty  v . S o y sa 1 
it  w ould be h ighly  inconvenient if  the word “ actio n ” in  this Ordinance, 
w ere given a different m eaning from  that w hich  is given  to it in our 
Code o f . C ivil Procedure. “ B ut ”, the learned C hief Justice w en t on  
to say, “ there is a further reason. The principal sections of th is  
Ordinance replaced and re-enacted certain repealed sections of our Code 
of C ivil Procedure, and th e -e  is a very  strong inference that th e words 
used in .an enactm ent so passed should have the sam e m eaning as they  
bore in the sections w hich  the enactm ent replaced ”.

So, in  section 5 o f  the C ivil Procedure Code (Cap. 86), w e  find “ action ” 
defined as “ a proceeding for the prevention, or redress of a w rong ”. 
Learned Crown Counsel’s observation in regard to th is aspect of the m atter 
4 4 / 1 0  125 N . L . R . 344.
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w as that the judgm ent of the learned Election Judge could not be consi­
dered as a “ w rong It seem s to m e unnecessary to pursue that argument 
in  v iew  of the further definition w hich occurs in section 6 of the Civil 
Procedure Code, v iz , : ‘‘ Every application to a Court for relief or rem edy 
obtainable through the exercise of the Court’s power or authority, or 
otherw ise to invite its interference, constitutes an action ”, Crown Coun­
se l’s argum ent w as that section 6 is qualified by section 7, which provides 
that “ the procedure of an action m ay be either regular or summary,” 
and contended that the procedure upon an application for a w rit of 
certiorari is  neither regular nor summary. A  som ewhat sim ilar argument 
had been advanced in Suhram aniam  C h etty  v . Soysa  (supra) in  which  
the question for decision was w hether proceedings to set aside a sale 
constituted an action. Tha't v iew  was rejected by Bertram C.J., who  
conceived, for the purposes of the case before him, the possibility of “ an 
action w ith in  an action ”. That, of course, is not the case here, but, at 
all events, Bertram  C.J. does not appear to have considered that the  
classification of actions in  section 7 as regular or summary is exhaustive. 
W ith that v iew  I would, w ith  respect, associate m yself. Sharing that 
view  I have little  difficulty in  arriving at the conclusion that an application 
for a w rit of certiorari, being an application for relief or rem edy obtainable 
through the Court’s power or authority, constitutes an action, and there­
fore com es w ith in  the' compass o f  section 3 of Cap. 85.

In v iew  of the opinion w hich I have already expressed as to the impor­
tance, general, public and otherwise, of the m atter I would grant leave to 
appeal on the - usual conditions.
Soertsz J.— I agree. A ppea l allowed.

♦


