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1941 P re s e n t: Soertsz and W i jeyew ardene JJ.
O L A G A P P A  C H E T T IA R  v. R E IT H  

115— D. C. Kandy, 564.
A c tio n  under section 247 o f  th e  C i v i l  Procedure Code—C la im  in  reconoention by 

d efen d a n t— R ectifica tion  o f  d e ed  in  h is  fa v o u r — J o in d e r  o f  d istinct cause  

o f  action— C iv i l  P r o c e d u r e  C o d e , s. 839.
In an action under section 247 of the Civil Procedure Code brought 

by the judgment-creditor the defendant is not entitled to bring in, 
as parties defendant to the action, the vendors of the land in dispute 
in order to obtain a rectification of the deed on which he relies.

The Supreme Court, however, acting under section 839 of the Civil Pro­
cedure Code ordered the case to be laid by in order to give the defendant 
an opportunity to obtain a rectification of the deed either by negotiation 
with the vendors or by instituting an action against them for the purpose. 

S a ibo  v .  T h eva n a y a g a m  P il la i  (2 4  N .  L .  R . 4 5 3 ), distinguished.

P P E A L  from  a judgm ent o f the D istrict Judge o f Kandy.

N . Nadarajah, fo r the plaintiff, appellant.
H. V. Perera , K .C . (w ith  him  N . K . C fioksy) fo r  the defendant, 

respondent.
C ur. adv. vu lt.

March 28, 1941. Soertsz J.—

This is an appeal against an order made by the Additional D istrict 
Judge, Kandy, a llow ing tw o parties to be added as defendants in an 
action instituted by the p la in tiff under section 247 o f the C iv il Procedure 
Code against the present defendant to have one-fourth share o f the 
premises called Spring H ill estate described in the schedule to the plaint 
declared executable as the p roperly  o f one Manuel Costa, judgm ent- 
debtor, against whom  the p la in tiff had obtained writ.

The defendant’s case is that the interest o f M anuel Costa in the land 
passed to one Ponniah Peiris and to one Stanislaus Costa and that they 
purported to sell this interest o f M anuel Costa and all other interests 
in this land as well' as in another land to him, but that by an error on the 
part o f all concerned the land in  question in this case was not included 
in the deed o f transfer to him. H e  avers that from  the date o f the 
transfer he has been in possession o f this land and that the error was 
discovered on ly a fter the institution o f this case. He therefore asked 
that he be perm itted to bring in the vendors as parties defendants in 
order that he m ight obtain a rectification o f his deed from  them and 
confront the plaintiffs w ith  it.

In  the answer filed, by the defendant, he claim ed a prescriptive title  
to the entire land by v irtue o f his and his vendor’s possession and he also 
contended that i f  the deed in his favour “  did not operate to transfer the 
lega l title  o f his vendors their beneficial interests w ere  actually trans­
ferred  ” . On those averm ents it  was open to the defendant to ask fo r  
an adjudication between h im self and the p la in tiff on the pleas raised 
therein w ithout any other parties being brought into the case. But the 
defendant was not content to proceed to tria l on that basis. H e  put 
forw ard  the alternative claim  that in the circumstances m entioned in  his 
answer he is entitled to a deed o f rectification from  his vendors. I t  is in 
v iew  o f this claim  that the defendant asked that his vendors be added as
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defendants. But the cause o f action involved in this claim lies not against 
the plaintiff but against third parties and on a proper v iew  o f the matter 
the defendant’s motion is no less than an attempt to roll a case o f his own 
against his vendors w ith  the plaintiff’s case against him. I  should 
require ve ry  clear authority before I  allow  that to be done. The course 
the defendant seeks to take is, in m y opinion, obnoxious to section 17 of 
the C iv il Procedure Code which says that nothing in this Ordinance 
shall be deemed to enable plaintiffs to join  in respect of distinct causes of 
action. In  this case if  the motion o f the defendant is allowed he in 
reality, becomes the pla intiff in a distinct cause o f action against the new 
parties and the resulting position is the same as i f  two plaintiffs have 
joined in respect o f distinct causes o f action, and what is more against two 
different defendants. The words in section 18 o f the Code “  The Court 
m ay order . . . .  that the name o f any person . . . .  whose 
presence before the Court may be necessary in order to enable the Court 
e ffective ly  and com pletely to adjudicate upon and settle all questions 
involved  in the action be added ”  are no doubt very  wide, but they must 
be interpreted in relation to and subject to the provisions o f section 14 
and 18 of the Code.

The case o f Messrs. Saibo v. Thevanayagam P illa i '  is distinguishable. 
In that case the defendant’s claim for rectification was rea lly  against the 
pla intiff because the rectification o f the plaintiff’s deed was involved 
in the rectification he sought o f his own, and the party proposed to be 
added was necessary fo r the rectification o f the two deeds, for he was the 
vendor both to the plaintiff and to the defendant. Whereas in the present 
case the plaintiff has no kind o f connection or concern w ith the parties 
sought to be added.

For these reasons I  am o f opinion that the order of the trial Judge was 
w rong and that it should be set aside. But the facts disclosed in the 
defendant’s answer are such as to make it necessary fo r the ends of justice 
that the defendant should have an opportunity to obtain a rectification of 
his deed either by negotiation w ith  his vendors or by instituting an action 
against them fo r the purpose. I  would, in the circumstances, act under 
section 839 of the C iv il Procedure Code and direct that this case be laid by 
fo r the period o f three months calculated from  the date o f the record being 
received in the Court below. I t  w ill be open to the defendant at the end 
o f three months to ask fo r an extension o f tim e from  the trial Judge. 
The Judge w ill no doubt grant that application and any further applica­
tions ‘ i f  he is satisfied that the defendant is acting bona fide and as 
expeditiously as possible to obtain a rectification o f his deed. I f  he is 
not so satisfied he w ill direct the action to proceed as at present consti­
tuted. W e have no doubt that the Judge w ill see that this case is not 
unduly retarded. I  would, therefore, set aside the order made by the 
learned D istrict Judge and rem it the case to him for the purpose indicated 
above.

The appellant is entitled to the-costs o f this appeal and o f the inquiry 
in the Court below.

W ijeyewardene J.— I  agree.

1 24 N . L . R . 453.
Appeal allowed.


