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P A R A N G O D E N v. R A M A N et al. 

104—C. R. Colombo, 17,684 

Public Servants' (Liabilities) Ordinance—Municipal employees—Plea of public 
servant—Ordinance No. 2 of 1899, s. 2. 
The defendants were Municipal employees in the regular service of 

the Municipal Council. They received their pay monthly, although it 
was calculated on a daily rate. They were entitled to certain privileges 
as regards sick leave and would receive a gratuity at the end of their 
period of service. 

Held, that they were public servants within the meaning of section 2 
of the Public Servants' (Liabilities) Ordinance, No. 2 of 1899. 

Where one of the defendants had terminated his service after the 
institution of the action, he was entitled nevertheless to the protection 
of the Ordinance. 

Perera v. Perera(13 N. L. R. 257)followed; Samsudeen v. Goonewardene 
(14 C. L. Rec. 195) referred to. 

P P E A L from a j u d g m e n t of t h e Commiss ioner of Reques t s , Colombo. 

J. R. Jayawardene ( w i t h h i m Muttucumaru), for plaintiff, appel lant . 

Mackenzie Pereira, for defendant , respondent . 

S e p t e m b e r 15, 1936. FERNANDO A.J.— 
This w a s an act ion filed by t h e plaintiff aga inst trie t w o de fendants 

on a promissory note , e x e c u t e d b y t h e m on March 10, 1932. In their 
a n s w e r s the de fendants p leaded that the no te w a s g i v e n as securi ty for 
some m o n e y due to a c h e e t u c lub, and that the a m o u n t had b e e n d u l y 
paid. 

Three i ssues w e r e f ramed at t h e c o m m e n c e m e n t of t h e trial , but after 
the first defendant had g i v e n e v i d e n c e , C o u n s e l for the de fendants m o v e d 
to raise the issue, w h e t h e r the de fendant s w e r e publ ic servants , w i t h i n 
t h e meaning of Ordinance N o . 2 of 1899. T h e l earned C o m m i s s i o n e r 
of Reques t s dealt w i t h all t h e issues , and h e l d that the note w a s g i v e n 
for m o n e y l en t to t h e defendants , that there w a s n o e v i d e n c e of p a y m e n t , 
and that the ful l a m o u n t c l a i m e d w a s due- H e t h e n w e n t o n to ho ld that 
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the defendants w e r e public servants w i th in the meaning of the Ordinance 
a n d accordingly dismissed the plaintiff's action. The plaintiff appeals 
from this order. 

Counsel for the appellant cited a number of authorities of wh ich I need 
o n l y refer to Perera v. Perera \ The ev idence there was , that the second 
defendant w a s paid Re. 1.37 per day, that if h e w a s absent wi thout l e a v e 
h e w a s fined, and that after a l ength of service h e wou ld be entit led to a 
gratuity . On this ev idence , Wood R e n t o n J . he ld that t h e second 
defendant w a s a public servant w i t h i n the meaning of this Ordinance. 
T h e learned Commiss ioner in this case he ld on' the ev idence before h im 
that the defendants w e r e both in the regular service of the 'Munic ipa l 
Council , that they w e r e ent i t led to certain privi leges as regards sick leave, 
and w o u l d rece ive a gratui ty at the end of their period of service. It i s 
also clear from the ev idence that they rece ive their pay monthly , al though 
the pay is calculated on a dai ly rate of pay- T h e case therefore falls 
c lear ly w i t h i n the authori ty to w h i c h I h a v e referred, and the 
Commissioner's finding that the defendants are public servants must be 
upheld. 

A further quest ion w a s raised in appeal w h i c h does not appear to have 
been taken in the Court be low, namely , w h e t h e r the second defendant 
had ceased to be ent i t led to the protect ion of the Ordinance as his service 
terminated in February, 1936. The plaint in this action, however , was 
filed on December 11,1935, and it w a s he ld in Samsudeen v. Goonewardene' 
that an act ion against a publ ic servant could not b e mainta ined e v e n in 
a case w h e r e the objection had been taken after judgment , and w h e r e 
the inquiry on the point w a s actual ly he ld after the defendant had ceased 
to b e a publ ic servant. Akbar J. he ld that the w h o l e proceeding 
inc luding the promissory note a n n e x e d to the plaint w a s void under 
sect ion 4 of the Ordinance, because the act ion w h e n inst i tuted w a s in 
contravention, of the Ordinance. 

Counsel for the appel lant at tempted to quest ion the finding of fact, 
but this appeal i s only on a quest ion of law, and h e is precluded from 
chal lenging the findings on facts of the learned Commiss ioner of Requests . 
In these c ircumstances the appeal of the plaintiff must b e dismissed with. 
costs . 

Appeo l dismissed.. 

' 13 N. L. R. 257. « 37 N. L. R. 367. 


