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D. C. (C’rim.j Colombe, 7,902.

Criminal Procedure Code, s. 350 (2)—Appeal by eccused—Certificd order
affirming comviction und sentence—Discretion of the Court of first
instance to defer communication to accused.

Where the couviction of an accused was offirmed in appeal and
the record senl back to the District Court for the purpose of
carrying out the order of the Supreme Court in the case,—

Held, that the Districc Court had no- authority under section
350 (2) of the Criminal Procedure Code to extend the time fixed
for the accused to appear and hear the decision of the Suprere
Court until the result of an application to suspend the esecution
of the sentence was known.
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WO persons, who were indicted before the Distriet Court of
Colombo, were, after due trial, found guilty and sentenced to a
term of four months’ rigorous imprisonment each. An appeal from
the conviction and sentence was submitted to the Supreme Court.
the accused being enlarged on bail. In due course, the order of the
Supreme Court affirming the convietion and sentence was certified
to the lower Court, and the vecord of the case was returned to
the District Couwrt to enable the latter to eary out the ovder of
the Supreme Cowrt in compliance with the provisions of the
Criminal Procedure Code. When the accused appeared before the
District Court to hear the order of the Supreme Court, it was
submiited on their behalf, that an application had been mude to
the Governor for a suspension of the execution ‘of sentence pending
the decision of the case in the Privy Council, and that the aceused
should be enlurged on bail till the Governor’s pleasure was known.
The Afttorney-General, Towever, had no notice of this application.
The District Judge, being of opinion that a Court of firs instance
had an unlimited discretionary power to extend the time fixed for
accused persons to appear fo hear the decision of the Court of
appeal, directed the accused to give bail for their appearance on a
later date. The Solicitor-General moved for a ruling on the
legality of this order.

Obeyesekere. Deputy S.-G. (with 1.1 Dias C.C)), for petitioner.

Noveniber 16, 1926. Scuxeer A.C.).—

The appeals of the two accused persons were decided by this
Court on October 1. Tt affirmed the conviction and the sentence of
four months’ imprisonment of each of them.  In compliance with the:
provisions of section 350 of the Criminal Procedure Code this Court
cevtified its order to the Court of first instance (which was the
Distriet Court of Colombo) retﬁurniﬁg to that Couwrt the record and
petitions of appeul accompanied by a copy of the reasons given by
this Couri for its order.

On Oectober 21 the District Court issued a notice ou ecach of the
accused persous to appear before it on November 1 to hear the judg-
ment of this Court. In doing that, it acted under the provisions of
section 350 (2). The Fiseal reported that he effected service of
this notice on the sceond-named accused but not on the first, as the
latter was not to be found. But on November 1 both accused
persons appeared before the District Court and submitted througlh
Counsel a motion in writing that ‘' the Court be pleased to let the
aceused out on bail until the decision of His Excellency the Governor
is known '’ regarding '‘ un application made to His Iixcelleney the

-Governor to suspend the execution of the sentence pending the

final decision of the ense in the Privy Counecil.”” A Counsel present
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in the Court drew the attention of the Judge to the fact that the
Attorney-General had not had notice of the motion, and also referred
him to two decisions of this Court reported in the New Law Reports.
‘The District Judge, then and there, delivered a long order in writing
in which he discussed those cases and expressed his opinion that
under the section he had a discretionary power to enlarge the time
originally fixed by bim for the accused persons to appenr before him.
He directed them to give bail to appear again before him on
November 12. The accused persons were siill at large when the
spplication to which I shall presently refer was made to me,
although I ain unable to find any writing on the record- showing
that the Dlstuct Judge’'s order as regards the” giving of bail wax
complied w ith.’ .

The Solicitor-Genernl has brought up the order of the District

Judge before me to be deal; with by way of revision. He submits
‘“ that the District Judge had no power to fix another dute for the
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appearance of the accused before the District Court,”’ and ‘‘ that a

District Judge acting under section 350 (2) acts not as a Judge but
a8 the ministerial officer of the Supreme Court, uud that no discre-
tion is vested in him under the said sub-section.”” The application
made on behalf of the accused persons was a very unusual one.
The Attorney-General has a wide interest in the administration of
the Criminal Law, and it seems to me that the Distriet Judge should
have acied wisely had he directed notice of the application to be
given to the Attorney-General. If he had so acted he would have
had the advantage of hearing a discussion upon the question he
decided. Without such discussion in my opinion, the contention of
the Solicitor-General is right, and the order made by the District
Judge must be sct aside. It is wlfra vires. The material words of
section 850 ave the following: —

*“(2) The Court to which such order is certified shull thercupon
make such orders as are conformable to the order so
certified, and if necessary, the record shall be amended in
in aceordance therewith.””

There is no roomn for doubt as to the purpose of the seetion. It
was intended to grant a Court of the first instance power to mnake
such orders as ave necessary to carry into effcet the ovder of the
Supreme Court on appeal. The orders which must ebviously be
made for that purpose are disclosed in the section itself. They- are:
(1) such as are necescary to bring the persons affected by the order
of the Supreme Court before the Court of first instance in order
that the judgment of the Supreme Court might be made known to
them; (2) such as are mnecessary for the purpose of issuing fresh
warrants of committal in cases of which illustrations are given below
the section; and () such orders ns are necessary for asmending the
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vecord where there is necessity to do that. The word *‘ thereupon °
indicates when he should make these orders. He must make ther»
‘“upon '’ the order of the Appeal Court being certified to him.
‘* Thereupon >’ sometimes means immediately upon something beiny:
done or taking place. It is used with that connotation in all those
Ordinances which enact that by-laws made under powers granted
in the Ordinances shall be published in the Government Gazette and
that they shall *‘ thereupon be as legal, valid, effectual, and binding
as if they had been enacted ’ in the Ordinances themselves,

The Deputy Solicitor-General who appeared in support of the-
application for revision pointed to an instance where the word *‘ there-
upon "’ is used in an Ordinance in contrast with the meaning conveyel
by the words ‘‘ as soon as.”’ He referred to section 5 of the Vaeci-
nation Ordinance, 1886, which provides that ceriain persons shall
present themselves for vaccination at an appointed place and enacts
" And the officer shall, and is hereby required thereupon, or as soous
after as may conveniently and properly be donc.” I do not think
the word *‘ thereupon ~’ must always be interpreted as meaning
immediately. It would be necessary sometimes to interpret it as
meaning as soon as an act which has to be done may conveniently
and properly be done. That must be the meaning given to i
where it oceurs in section 3530. Some reasonable time must needs
be allowed to a Court after the order is certified to it before it can be
reasonably expected to make the necessary orders. It cannot be
expected to push aside all its other work for this work. A Judge of
a Police Court may. have to be absent miles away from his Court
upon a sudden call to hold an investigation in a case of murder, o-
any Judge may be suddenly incapacitated ‘by illness and be unabl-
to attend Court. If the day fixed for the appearance of the accused
persons happeng to fall during the absence of the Judge, in such
circumstanceg it is but reasonable that the accused should b
given another date for their ‘appearance.

The Distriet Judge argues that as he had a discretion as to the
date he might fix for the appearance of the accused person befor:
him, that he therefore had also power to fix another date for the samc
purpose. This argument is not sound. On the date the accused
appeared before him there was nothing incapacitating him from
making the order necessary for the execution of the sentence. 1n
fact that was the one order he had to make. He argues that he ha-
unlimited discretion as to fixing the date when an accused person i-
to appear before him. This argument too is not sound. In fixine
o date, what he should reasonably take into consideration is the
time necessary for the service of the notice, and the appearance ol
the persons before his Court. There is but one test as to the orders
which it is competent for him to make. In the language of thc

! No. 20 of 1886.
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<cction they must be ‘ conformable to the order ™ certified to him. 1826
The order certified to him in this case was that the accused persons g oo oo
were to undergo imprisonment. The only order conformable to A.CJ.
that order which he should have made was one commitiing the 'l‘h_a—_Ki»”
accused to jail to undergo the sentence of imprisonment imposed on v
rhem. But the order which he did, in fact, make was not only not Perera
conformable to the order certified, but was contrary to the order
certified. His order is contrary not only to the intention but even the

letter of the Law. The section was never intended to enable a Judge

of a Court of first instance to defer the date of the commencerent

of the semtence peunding the vesult of an application such as the
accused said they had made to His Excellency the Governor. The

District Judge had no legal justification for the order he made, and

I set it aside. Before this reaches his Court the adjourned date will

have arrived and be past. But the Deputy Solicitor-General’
pressed on mc the necessity for a ruling as a guide to other Judges

of Courts of first instance in similar- circumstances. The notice

which issued from this Court to the accused persons regarding the
application for revision was served on only one of them. The:

other was reported to have gone to Jaffna. Only the one who had

heen served appeared before me. If no security had in fact been

yiven, the District Judge should satisfy himself why his order as to

rhe giving of securitvy was not carried out.

Order set aside.




