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Present: Pereira J . a n d E n n i s J . 

D I N G I R I H A M Y v. M U D A L I H A M Y et al. 

209—D. C. Kurunegala, 4,402. 

Kandyan marriage — Entry in marriage register that marriage was 
" bina " is not conclusive evidence of " bina " marriage—Effect of 
registration — Marriage dating back to date of native ceremony — 
Daughter marrying in "diga " after father's death loses right to 
paternal inheritance. 

Per PEBETBA J . and ENNIS J . wi th diffidence :— 
(1) The fact that a marriage of Kandyans is described in the 

register of marriages as a bina one is no t ev idence of bina 
marriage; evidence is admissible to contradict the register 
and to prove that the marriage was diga. 

Per PEREIRA J . wi th diffidence :— 
(2) The registration of a marriage among Kandyans has the effect 

of making the marriage date back to the actual nat ive 
ceremonies performed for the. purpose of const i tut ing the 
marriage. 

Per PEREIRA J . a n d ENNIS J . — A woman who after her father's dea th , . 
that is to say, after she has actually inherited her father's property, 
marries in diga, forfeits her rights already acquired. 

r | T H E facts are se t o u t in t h e j u d g m e n t s . 

Morgan de Saram, for plaintiff, appe l lant . 

Allan Driebetg, for first a n d s e c o n d de fendants , r e s p o n d e n t s . 

V. Grenier, for third de fendant , re spondent . 

Cur. adv. vult. 
October 15 , 1912 . PEREIRA J . — 

I n th i s case t h e plaintiff 's marriage appears to' h a v e b e e n regis-, 
t ered i n 1907, but t h e c u s t o m a r y c e r e m o n i e s appear t o h a v e b e e n ' 
performed m a n y years before t h a t . I h a v e read t h e e v i d e n c e 
careful ly , and I a m inc l ined t o th ink t h a t i t s w e i g h t i s i n favour 
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1912. of t h e content ion t h a t those ceremonies were ceremonies proper t o 
a diga marriage. I n t h e register, however , t h e marriage is en tered 
a s a bina marriage, and a ques t ion arises here, i n v i e w of s ec t ion 
3 9 o f t h e K a n d y a n Marriage Ordinance, Whether t h e entry in t h e 
register i s n o t conc lus ive o n t h e quest ion as to the na ture of t h e 
marriage. T h a t sect ion e n a c t s t h a t if i t does n o t appear i n t h e 
register whether t h e marriage w a s contracted i n bina or in diga, 
s u c h marriage shall b e p r e s u m e d t o h a v e been contracted in diga. 
T h a t being so , if i t does appear in t h e register whether t h e marriage 
is contracted i n diga or in bina, it m a y wel l b e argued t h a t that 
entry h a s a greater effect t h a n t h a t o f a mere presumpt ion . I t 
may. be said t h a t t h e entry i s conc lus ive on the quest ion as to the 
nature of t h e marriage, b u t I see t h a t the quest ion h a s b e e n con­
sidered b y Moncreiff J . in Uhku v. Kiri Honlda,1 and by m y brother 
W o o d E e n t o n in Ram Etana v. Nikappu,2 and t h a t t h e y are of 
opinion t h a t t h e entry in t h e register m a y be rebutted by ev idence . 
I th ink t h a t t h e entry i n t h e register i n t h e present case is sufficiently 
rebut ted by ev idence . I t h a s also been held in the first case cited 
above t h a t t h e registration of a marriage dates back t o the actual 
n a t i v e ceremonies performed for the purpose of const i tut ing t h e 
marriage. I adopt th i s v i e w also, a l though I fe l t i t a litj-le difficult 
t o reconci le i t w i t h t h e fac t t h a t t h e ceremony prescribed by sect ion 
2 0 of t h e Ordinance reads l ike a ceremony intended t o const i tu te 
a marriage for t h e first t i m e . If t h e w o m a n h a d already b e e n 
t a k e n by t h e m a n t o be h i s w e d d e d wife , I t h o u g h t there would be 
incongruity in t h e q u e s t i o n — " D o y o u take this w o m a n t o be your 
w e d d e d w i f e? " — g i v e n in sec t ion 2 0 . 

T h e n c o m e s t h e ques t ion whether a w o m a n w h o , after her father's 
dea th , t h a t is t o s a y , after she h a s actual ly inherited her father's 
property, marries in diga, forfeits her r ights already acquired. 
On th i s ques t ion the dec is ion in Meera Saibo v. Punchirala3 i s in 
point 

I would d i smis s the appeal . 

ENNIS J . — 

T h e po ints for de terminat ion in th i s appeal are whether a form 
of marriage gone through according t o K a n d y a n c u s t o m about t h e 
year 1885 is val id under t h e Ordinance N o . 3 of 1870, and if no t a 
val id marriage, , w h e t h e r it h a s any effect. There s e e m s no reason 
t o doubt t h a t . t h e particular form of marriage gone through WHS 
" in diga " as found by the Dis tr ic t Court. 

T h e parties t o t h e marriage, however , in 1907 registered a 
marriage under t h e Ordinance N o . 3 of 1870, and t h e certificate 
of t h a t marriage conta ins , inter alia, t h e following part iculars: 

> 6 N. L. R. 104. '14N. L. R. 289. 
» 13 N. L. R. 176. 

Diagirihamy 
«. 

liuialihamy 
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t h a t t h e date o f t h e marriage w a s J u l y 2 9 , 1907 , a n d t h a t t h e 
marrriage w a s in bina. T h e provis ions of s eo t ion 11 of t h e Ordinance 
N o . ,3 o f 1870 are t o t h e effect t h a t n o marr iage c o n t r a c t e d af ter 
S e p t e m b e r 30 , 1860, or " h e r e a f t e r , " i.e., af ter D e c e m b e r 3 1 , 1870 , 
should be va l id , u n l e s s regis tered in t h e m a n n e r a n d f o r m and 
before t h e registrar as provided in t h e Ordinance , w i t h t h e 
e x c e p t i o n s conta ined in t h e Ordinance . 

T h e o n l y except ion i s in s ec t ion 2 5 , w h i c h provides t h a t marr iages 
ce lebrated according t o K a n d y a n c u s t o m after t h e p a s s i n g of 
Ordinance N o . 1 3 o f 1859 , w h i c h are vo id for w a n t of reg i s trat ion 
or for inval id registrat ion, should be d e e m e d good a n d va l id a n d 
operate t o dissolve all former marriages . B e a d i n g th i s w i t h seot ion 
11 , it would s e e m t h a t t h e e x c e p t i o n d o e s n o t e x t e n d t o K a n d y a n 
marriages contrac ted from and after J a n u a r y 1, 1870. 

S e c t i o n 3 0 of t h e Ordinance o f 1 8 7 0 prov ides for l e g i t i m i z a t i o n 
of chi ldren born to t h e part ies prior t o t h e registrat ion of a marriage 
under t h e Ordinance , a n d finally s ec t ion 3 9 prov ides t h a t t h e 
certif icate of registrat ion shal l b e t h e bes t e v i d e n c e of t h e marr iage 
and of t h e fac t s s t a t e d there in . 

T h e cons truct ion I p lace u p o n t h i s Ordinance is t h a t K a n d y a n . 
marriages ce lebrated after S e p t e m b e r 30 , 1 8 6 0 , a n d before J a n u a r y 
1, 1871 , w h i c h h a v e n o t b e e n reg is tered or inva l id ly reg is tered , 
and which are o therwise val id by K a n d y a n c u s t o m , shal l b e d e e m e d 
good and va l id marriages w i t h o u t reg is trat ion a t any t i m e . T h a t 
after D e c e m b e r 3 1 , 1870, the o n l y val id K a n d y a n marr iage is o n e 
in m a n n e r and form and before a registrar as prov ided in t h e 
Ordinance N o . 3 of 1870 . 

A perusal of t h e Ordinance m a k e s it c lear t h a t a registrar c a n 
register o n l y " i n t e n d e d " marr iages , t h e no t i ce t o i s s u e under 
s ec t ion 15 is a no t i ce of a marriage t o b e " c o n t r a c t e d , " t h e form of 
not i ce under t h e sec t ion r u n s : " I hereby g ive no t i ce t h a t a marriage 
is i n t e n d e d t o be h a d w i t h i n three m o n t h s of t h e d a t e h e r e o f , " 
and sec t ion 2 0 requires t h e registrar by w h o m a n y marr iage is 
t o be registered t o ask cer ta in part iculars o f t h e par t i e s " t o b e 
m a r r i e d , " after w h i c h t h e contract of marriage is e n t e r e d i n t o 
before h i m a n d registrat ion e n s u e s . 

S e c t i o n 2 2 m a k e s provis ion for t h e s u b s e q u e n t regis trat ion of 
" s u c h " a marriage ( i . e . , marr iage before t h e registrar) in a n y c a s e 
where , w i t h o u t faul t o f t h e part ies , t h e reg is trat ion h a s b e e n 
o m i t t e d or erroneously m a d e . 

There is n o provis ion in t h e Ordinance for t h e s u b s e q u e n t regis­
trat ion of marriages already contrac ted , w h i c h under s e c t i o n 11 are, 
inval id . Certain of t h e s e marriages, are t o be d e e m e d t o b e va l id , 
b u t s o m e after J a n u a r y 1, 1 8 7 1 ; a n d sec t ion 3 0 prov ides t h a t every 
marriage registered under th i s Ordinance , i.e., a reg is tered marriage 
a s d i s t i n c t from o n e b y c u s t o m , sha l l render l e g i t i m a t e t h e chi ldren 
born t o t h e part ies previous t o their intermarriage . 



( 64 ) . 

T h e besji ev idence of t h e marriage, i s , by sec t ion 30; t h e entry in 
t h e register, which' i s a lso the b e s t ev idence of t h e other facts s t a t e d 
therein . T h e s e entr ies can be m a d e only , as I h a v e shown above, 
w i t h reference t o a marriage before t h e registrar, and after inquiry 
from t h e parties as t o t h e nature of t h e marriage intended t o be 
entered into before h i m . 

I , therefore, hold that t h e form of marriage gone through; b y t h e 
parties according t o t h e K a n d y a n c u s t o m for a marriage in 'diga 
about the year 1885 d id n o t c o n s t i t u t e a val id marriage, or us ing 
t h e words of sect ion 2 5 w i t h regard t o marriage by, c u s t o m b e t w e e n 
October 1, 1860, and January 1 , 1 8 7 1 , t h e " marriage " w a s " v o i d / ' 
and n o provision ex i s t s in t4ie Ordinance to make;, such a void 
marriage val id at a subsequent date . • 

H a d th i s vo id diga marriage any effect? I n 3 A. C. R. 87 
H u t c h i n s o n C.J . and Middle ton J , he ld t h a t under K a n d y a n law 
a w o m a n w h o l e a v e s her parental h o m e and takes her permanent 
abode at her h u s b a n d ' s h o u s e and l ives in diga w i t h him,- a l though 
she. contracts n o legal marriage, forfeits her right to t ier parental 
inheritance." I n 3 Bal. 122 W e n d t J . he ld t h a t under K a n d y a n law 
a w o m a n going o u t in diga: w o u l d not be ent i t led to c la im a share 
of her parental inheri tance , a l though she m a y not contract' a legal 
marriage. 

I n 2 G. L. R. 54 Lawrie J . he ld t h a t the exclus ion Under t h e 
K a n d y a n law of a diga married daughter from a share in her fathers ' 
property stil l a t t a c h e s t o a daughter w h o . goes out in diga, even 
t h o u g h t h e marriage is inval id b y reason of i ts non-registration 
under the provisions of Ordinance N o . 3 of 1870. ' . 

The las t of t h e s e dec i s ions w a s o n t h e ground t h a t t h e subsequent 
registered marriage dated back t o t h e previous ceremony for the 
purpose of const i tut ing t h e marriage, and the s a m e reason w a s 
expressed in 6 N. L. R. 104 b y Moncreiff A . C . J . , w h o s a i d : " W i t h 
s o m e diffidence I a m incl ined to th ink t h a t subsequent registration 
d a t e s back to t h e original beg inning of the connect ion b e t w e e n the 
p a r t i e s . " - -

I n v i e w o f t h e dec i s ions cited, wh ich were fol lowed in the cases 
c i ted in: 13 N. L. R. 176 and 14 N. L. R. 289, I a lso .with s o m e 
-diffidence'arrive at t h e conclus ion that , for the purpose of ascertain­
ing whether t h e s t a t e m e n t of t h e parties before t h e registrar as t o 
t h e nature of t h e marriage is correct, t h e previous ceremony m a y 
b e referred to , and t h a t t h e facte s ta ted in the register m a y be .-
rebut ted by ev idence of t h e previous ceremony . 

T h e K a n d y a n law t h a t a marriage in diga by a woman- after t h e , 
dea th of her father, and consequent ly after t h e • inheri tance had . ' 
v e s t e d in her, causes inherited property t o revert to t h e other heirs , 
i s a l so es tabl i shed b y the cases c i ted . 
-: I would , therefore, d i smis s t h e appeal . 

Appeal, dismissed. 


