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1970  Present:  S irim ane, J ., an d  W ija y a t ila k e , J .

U . L . P A U L  P E R E R A , A p p e lla n t , and R .  C H E L L I A H  a n d  
a n o th e r , R e s p o n d e n ts

S.C. 555/67  (F )— D . 0 . Chilaw, 17653

Jurisdiction— Civil Procedure Code—Section 9 (a)— Action on a cheque.

Ill an action for tho rocovory o f a cortain sum on two cheques—

Held, that in dociding an objection to jurisdiction based on tho ground that a  
dofondant is rosidont outsido tho jurisdiction o f the Court, tho Court has'to look 
at tho case on tho facts ns pleaded by tho plaintiff, in tho absonco o f any ovidonco 
to the contrary. A moro denial in tho answor of tho dofondant is not sufficiont 
to oust jurisdiction.

A p p e a l  fr o m  a  ju d g m e n t  o f  th e  D is t r ic t  C o u rt, C h ilaw .

Nimal Senanayake, w ith  (Miss) Sherine Obeyesekere, fo r  th o  p la in t if f  
a p p e lla n t.

D. &. P . Goonelilleke, fo r  th e  1st d e fe n d a n t-r e sp o n d e n t .

G. D . S. Siriwardene, w ith  (Miss) S. M . Senaratne, for the 2 n d  
d e fe n d a n t -r e s p o n d e n t .

M a y  3 , 1970 . S ir im a n e , J .—

T h is  a c t io n  w a s  filed  b y  th e  p la in t iff  in  th e  D is t r ic t  C o u rt  o f  C h ilaw  
fo r  th o  r e c o v e r y  o f  a sum  o f  R s . 4 ,9 50  o n  tw o  ch e q u e s  d ra w n  b y  th e  1st 
d e fe n d a n t  o n  th e  M erca n tile  B a n k  o f  C o lo m b o , a n d  e n d o rse d  b y  th e  2 n d  
d e fe n d a n t  t o  th e  p la in tiff.

T h e  p la in t i f f  a lle g e d  in  th is  p la in t th a t  th o  2 n d  d e fe n d a n t  resid ed  a t  
N a th a n d iy a  w ith in  th e  ju r isd ic t io n  o f  th e  D is t r ic t  C ou rt o f  C h ilaw . 
I t  w a s c o n c e d e d  a t  th e  a rg u m e n t th a t  i f  th a t  a v e r m e n t  w a s fa c tu a lly  
c o r r e c t  th e  C o u r t  h a d  ju r isd ic t io n  to  h e a r  th e  a c t io n  u n d e r  S e c tio n  9 (a ) 
o f  th e  C iv il  P r o c e d u r e  C od e , d e sp ite  th e  fa c t  th a t  th e  1 s t d e fe n d a n t w a s 
re s id e n t o u ts id e  th e  C o u rt ’s  ju r isd ic t io n  a n d  th o  ca u se  o f  a c t io n  a lso  
•arose o u ts id e  th e  ju r isd ic t io n  o f  th a t  C ou rt.

T h o  p la in t if f  a lso  a v e rre d  in  h is  p la in t  th a t  h e  h a d  g iv e n  d u o  n o t ic e  
o f  d is h o n o u r  t o  b o t h  th e  d e fen d a n ts . A t  th e  tr ia l se v e ra l issues w ero  
ra ised  o f  w h ich  o n ly  N o . 9 is  r e le v a n t fo r  th e  p u rp o s e s  o f  th is  a p p ea l. 
T h a t  issu e  re a d s  as  fo llo w s  :—

" H a s  th is  C o u r t  ju r isd ic t io n  to h ea r  a n d  d e te rm in e  th is  a c t io n  in  as  
m u c h  a s  th e  f ir s t .d e fe n d a n t , resides in  C o l o m b o ; th e  ch eq u es  w e re  
d r a w n  in  fa v o u r  o f  th e B a n k , in C o lo m b o  a n d  p re se n te d  f o r  p a y m e n t  
a n d  d is h o n o u r e d  in  C o lo m b o .”



6 2 Samarakoon v. Ounadasa

T h e  C o u r t  w a s in v ite d  t o  t r y  th is  is su e  first. I t  m a k es  n o  r e fe r e n c e  
a t  a ll t o  th e  re s id e n ce  o f  th e  2 n d  d e fe n d a n t.

I n  d e c id in g  a n  o b je c t io n  t o  ju r is d ic t io n  b a se d  o n  th e  res id en ce  o f  a  p a r t y  ̂  
th e  C o u r t  h a s  t o  lo o k  a t  th e  case  o n  th e  fa c ts  as p lea d ed  b y  th e  p la in t if f ,  
in  th e  a b se n ce  o f  a n y  e v id e n c e  t o  th e  c o n tra ry . A  m ere  d en ia l in  th e  
a n sw er  o f  th e  d e fe n d a n t  is n o t  su ffic ie n t  t o  o u s t  ju r is d ic t io n . I n  th is  
ca se  w e  n o t ic e  th a t  th e  d e fe n d a n t ’s  su b s ta n tia l o b je c t io n  to  ju r is d ic t io n  
w a s th a t  th e ch e q u e s  h a d  b e e n  drarvn  in  C o lo m b o .

T h e  2 n d  d e fe n d a n t  g a v e  n o  e v id e n c e  in  th is  case , a n d  i t  w a s  p o in t e d  
o u t  to  us th a t  su m m o n s h a d  in  fa c t  b e e n  se rv e d  o n  h im  a t  th e  a d d re s s  
g iv e n  in  th e  p la in t  w ith in  th e  ju r is d ic t io n  o f  th e D is t r ic t  C o u r t  o f  C h ila w . 
T h e  lea rn ed  D is t r ic t  J u d g e  d ism isse d  th e  a c t io n  re ly in g  o n  th e  ca se  o f  
Seneuiralne v. Thalia1 w h ich  h e th o u g h t  w as “  o n  all fo u rs  ”  w ith  th e  
p re se n t case. I n  th a t  case  th e  o n ly  d e fe n d a n t  w a s a d m it te d ly  r e s id e n t  
o u ts id e  th e  ju r isd ic t io n  o f  th e  C ou rt in  w h ich  th e  a c t io n  w as filed . T h e  
Jea m ed  D is t r ic t  J u d g e  a p p ea rs  to  h a v e  d e c id e d  tire case a g a in s t th e  2 n d  
d e fe n d a n t  o n  th e  g ro u n d  th a t  h e  h a d  n o  d u e  n o t ic e  o f  d is h o n o u r . T h is  
w as n o t  a  q u e st io n  w h ich  th e  J u d g e  w a s  ca lled  u p o n  to  d e c id e  a t  t h a t  
s tag e .

W e  set a s id e  th e  o rd e r  d ism iss in g  th e  a c t io n  a n d  sen d  th o  case  b a c k  
fo r  re -tr ia l, a t w h ich  th e  p a rt ie s  are  e n t it le d  to  raise issues a fresh  i f  t h e y  
so des ire . T h e  p la in t if f  is  e n t it le d  to  th e  costs  o f  th is  ap p ea l.

W ijayatilake, J .— I agree.

Case remitted for re-trial.


