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1955 - " Present : Swan; J.

B. D. GUNAPALA, Petitioner, and HON. MR. C. W. W.
K.—\XNANGAR.A (Minister of Local Government), Respondent

S..C. 269— A pplication for a Mandale in the nature of a Writ of Certiorari
to quash an order purported lo have been made under Seclwn 61 of
the Village Communities Ordmance

Village Communities Ordinance—Section 62—Removal of Chairman of a Village
Commiltltee from office—Executive function of Minister—Certiorari.

When tho Minister of Local Government, by virtue of the power vested in
hiin by section 61 of the Village Communities Ordinance,; removes thé Chairman
of a Villago Committeo from office on being satisfied *‘ that there is sufficient
proof of " misconduct in tho performanco of his duties, he performs an executive

and not a judicial act. Such act cannot be thoe subject of a writ of certiorari.

APPLICATION for a writ of certiorari on the Minister of Local
Government.

Sir Lalite Rajapakse, Q.C., with . T. Samarawickreme, Q. C.
IVeerasinghe and T'. (. (foonesekera, for the petitioner.

T. S. Fernando, Q.C., Acting Attorney-General, with V. S. 4.
Pullenayagum and Mervyn Fernando, Crown Counsel, for the respondent.

Cur. adv. vult.

March 25, 1955. Swax, J.—

This application was filed on 9.6.54. It came before my. brother
Gunasekara on 11.6.54¢ who allowed notice on thc respondent. .’Tho
matter now comes up before me for disposal. Mr. 1. S. Fernando who
appears for the respondent has taken tho prcllmmary objection that a

writ of certiorari docs not lie.

The pectitioner was the Chairman of the Ambagamuwa Village
Committec. The respondent by his order dated the 14th May 1954 and
published in the Government Gazetle bearing No. 10,673 dated 21st May
1954 removed the petitioner from office on the grounds of (a) misconduct
in the performance of his duties as imposed by the Village Communities
Ordinance and (b) abuse of the powers conferred upon him by the
Ordinance. The petitioner states that one of the consequences of the
order is that under Section 62 of tho said Ordinance the petitioner is
disqualified for a period of four years from exercising his civic.rights as a
voter and from being a candidato in an election for a Village Committee.
In point of fact as the result of various amendments the petitioner is
disqualified from clection to membership of a Local Authority for five
years but his right to vote at an election is not taken away.
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The petitioner in the affidavit supporting his application states that
on 22.4.54 the Commissioner of Local Government ealled upon him for
an explanation why he had failed to account for in the cash book a part
of the clectricity fees collected by the Committee’s colleetor. Ie duly
submitted his explanation on 29.4.54. At no time was there any allega-
tion of misconduct on his part, nor of any abuse of his powers as Chairman.
The order removing him from office was made without any inquiry, and
without giving him an opportunity to show cause why such an order
should not be made.

Tho respondent and the Commissioner of Local Government have filed
two affidavits dated the 11th December 1954. In the affidavit of the
respondent it is stated that representations were made to him in or about
April 1954 that tho petitioner had failed to account for monies that had
been roccived from the consumers in the Bogawantalawa arca and he
directed an immediate inquiry to be held. An inquiry was accordingly
held by an Investigating Officer and it revealed that the petitioner had
failed to bring into account a sum of Rs. 694-10 for a period of over
scven months until the examination of the books by the Investigating
Officer. The respondent diroected the Commissioner of Local Government
to draw the petitioner’s attention to this lapse and to notice him to show
cause why action should not be taken against him under Secction 61 of
the Village Communitics Ordinance. The potitioner by his letter dated
25.4.54 showed cause. Having considered the explanation given in
that letter as well as all other material before him the respondent was
satisfied that there was sufficient proof of («) misconduet in the
performance of the petitioner’s statutory duties and (b) abuse of his
statutory powers. The respondent therefore in the lona fide exercisc
of the powers vested in him by Secction 61 of the Village Communities
Ordinance made order removing the petitioner from the office of Chairman
of the Village Committee of Ambagamuwa.

Scction 61 of the Village Communitics Ordinance reads as follows :—

“ If at any time the Minister is satisfied that there is sufficient proof
of — )
(«¢) incompetence and mismanagement, or
(b) persistent refusal or wilful negleet to perform the duties imposed
by this Ordinance, or
(¢) misconduct in the performance of those duties, or

(re) persistent  disobedience to ‘or disregard of the directions,
instructions or recommendations of the Exccutive Committee,

or
(d) abuse of the powers conferred by this Ordinance,

on the part of the Chairman of a Village Committeo
or on the part of the Village Committee, the Minister
may by order published in the Gazelfe—

(i) remove the Chairman from oftice, or
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(ii) dissolve the Committee, and dircct tho Government Agent
cither to tako steps for the election of a fresh Committce or
dircet thée Assistant Commissioner to administer tho affairs
of that arca for such period as may be specified in the order. ”

Under Scction 42 of the Courts Ordinance a writ of certiorari would
lie not only against regularly constituted judicial tribunals but also
against bodics which while not existing primarily for the discharge of
judicial functions yet have to act analogously to a judge in respect of
certain of their duties. For that statement of .the law wo have tho
authority of the Privy Council in the case of Nakkuda Ali v. Jayaratne?l.

The first question to consider is whether in acting under Section 61
of the Village Communities Ordinance the respondent was acting in a
judicial or quasi-judicial capacity, or whether he was performing what
was a purcly administrative or ministerial function. If he was acting
in an cxecutive or administrative capacity writ of certiorari does not lie

In Dankoluwea Estales Co. Lid. v. The Tea Controller* Socrtsz, J., held
that an order made by tho Tea Controller under Scetion 15 (1) of the
Tea Control Ordinance was once made by him in an administrative or
ministerial capacity and the Tea Controller not being under a duty to
act judicially when he mado the order is not amenable to the writ of

certiorari.
In Nakkude Ali v. Jayaralne?!
construction of tho words “ has rcasonable grounds to beliov

Controller of Textiles was not amenable to a mandato in the naturc of
cerliorari in respeet of action taken under Regulation 62 of the Defence

(Control of Textiles) Regulations 1946 as he did not act Judxcml]y or

it was held that upon the proper
¢ the

quasi-judicially..
In Bandiye v. The Land Comnissioner® Gunasckara, J., hekl that

under the Land Redemption Ordinance the Land Commissioner’s
authority to acquire an agricultural land depended not upon its having
been sold or transferred in the circumstances set out in Section 3 (1) but
upon his being satisfied that it had been so sold or transferred. If ho was
so satisfied his acquisition of tho land would be an exceutive and not a
judicial act, and could not thercfore be the subject of a writ of certiorar:
and prohibition.

On an examination of tho Villago Communities Ordinance and having
regard to the languago of Section 61 I would unhesitatingly say that the
Minister when he decides to act as empowored by the section is performing
an cxccutive function pure and simple. Sir Lalita Rajapakse conceded
that it was tho Ministor who had to be satisfied of the various matters
set out in the sub-paragraphs but he argued that tho words ¢ that there is
sufficient proof of "’ could only moan that he was porforming a judicial or
quasi-judicial function. I do not think so. One must construe the
section as a wholc and not emphasize parts of it taken out of their contoxt

I uphold the proliminary objection. The application is refused with

costs. . g
- Applications refused.
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