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1955 Present: Swan, J.

B . I ) .  G U N A P A L A ,  P etition er, a n d  H O N . M R . C . W . W .  
K A N N A N G A R A  (M inister o f  L oral G overnm ent), R esp o n d en t

S .C . 260—Applica/ion for a Mandate in the nature of a W rit o f Certiorari 
to quash an order purported to have been made under Section 61 of 

the Village Communities Ordinance

Village Communities Ordinance—Section 62—Removal of Chairman of a Village 
Committee from office—Executive function of Minister— C ertio rari.

W hen tho M inister o f  Local Governm ent, by  v ir tu e  o f  th e  p ow er vested  in 
him by section 61 o f  th e  Village Communities O rdinance; rem oves th e  C hairm an 
of a  Villago Com mitteo from  office on being satisfied “  th a t  th e re  is sufficient 
proof o f ’- m isconduct in tho  perform ance of his duties, lie p erfo rm s on executive 
mid not a  judicial ac t. Such a c t cannot, be tho sub ject o f  a  w rit o f  certiorari.

j / \ .  PPLIC A T I ON for a  w rit o f certio ra ri on  th e  M in ister o f L ocal 
Government.

S ir  L o lita  R a ja p a k se , Q .C ., w ith  Cl. T .  S a m a ra u 'ic k re m e , G . C . 
W eerasinghe  and T .  G. Q oonesekera, for the p etition er .

T . S . F ern a n d o , Q .G ., A ctin g  A ttorney-G eneral, w ith  V . S .  A .  
P u llen a ya g u m  and  M e r v y n  F ernando, Crown C ounsel, for  th e  resp ond en t.

Cur. adv. vult.

March 25, 1955. 8 w a x , J .—

This application  w as filed  on  9 .6 .5 4 .  I t  cam e before m y. brother 
Gunasekara on  1 1 .G .5 4  w ho allow ed notice on th e  resp on d en t. .T ho  
m atter now com es up before m e for disposal. Mr. T . S . F crn au d o  w ho  
appears for the resp ond en t has taken  tho prelim inary o b jec tio n  th a t  a  
writ of certio ra ri does n o t  lie.

The petitioner w as th e  Chairman of th e  A m b a g a m u w a  V illago  
Com m ittee. T he respond en t b y  h is order dated  th e  14 th  M a y  1954 and  
published in  th e  G o vern m en t G azette  bearing N o . 10 ,673  d a te d  2 1 st  M ay  
1954 rem oved tho p etition er from  office on th e  grou n ds o f  (a) m iscon d u ct  
in  the perform ance o f  h is  d u ties  a s  im posed b y  th e  V illa g e  C om m unities  
Ordinance and  (b ) abuse o f  th e  powers conferred u p o n  h im  b y  tho  
Ordinance. T he p etition er  sta te s  th a t ono o f  th e  con seq u en ces o f  tho  
order is th a t under S ection  62 o f tho said  O rdinance th o  p etition er  is  
disqualified for a period  o f four years from  exercisin g  h is  c iv ic  r igh ts a s a  
voter and from  being a  can d idate in  an election  for ,a V illago  C om m itteo . 
In  point of fa c t  a s  th e  resu lt o f various am en d m en ts .th e  p e titio n er  is  
disqualified from  electio n  to  m em bership o f a  L oca l A u th o r ity  for fivo 
years but his right to  v o te  at an  election  is n o t  ta k en  aw a y .
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T he petitioner in  the affidavit supporting h is application  sta te s  that 
on 2 2 .4 .5 4  the Commissioner of L ocal G overnm ent called upon him  for 
an exp lanation  w hy he had failed to  account for in  the cash book n part 
of th e  electricity  fees collected by th e  C om m ittee’s collector. H e d u ly  
su bm itted  h is exp lanation  on 2 9 .4 .5 4 .  A t no tim e w as there a n y  a llega
tio n  o f m isconduct on his part, nor of an y  abuse of h is pow ers as Chairm an. 
T he order rem oving him  from  office w as m ade w ithout a n y  inquiry, and  
w ith o u t g iv in g  him  an opportunity  to  show  eauso w hy  such an  order 
should  n o t bo m ade.

T ho respondent and the Com m issioner of L ocal G overnm ent h ave filed  
tw o affidavits dated tho 11th D ecem ber 1954. In  th e  affidavit o f tho  
respondent i t  is sta ted  th a t representations were m ade to h im  in  or about 
A pril 1954 th a t tho petitioner had failed  to  account for m onies th a t had  
been roccivcd from tho consumers in  th e  B ogaw antalaw a area and he 
directed  an im m ediate inquiry to  be held . A n inquiry w as accord ingly  
held  b y  an In vestiga tin g  Officer and it revealed  th a t th e  petitioner had  
fa iled  to  bring in to  account a sum  of R s. G94-10 for a period of over  
seven  m onths u ntil the exam ination  o f the books by  the In v estig a tin g  
Officer. Tho respondent d irected th e  Com m issioner of L ocal G overnm ent 
to  draw th e  petitioner’s a tten tion  to  th is lapso and to  n otice h im  to  show  
cause w hy action  should not be tak en  against him  under S ection  Gl of 
tho V illage Com m unities Ordinance. Tho p etitioner b y  h is le tter  dated  
2 5 .4 .5 4  showed cause. H av in g  Considered the exp lan ation  g iven  in 
th a t le tter as w ell as all other m aterial before him  the respondent w as  
satisfied  that there w as sufficient proof of (a) m isconduct in  the  
perform ance of the p etitioner’s s ta tu to ry  duties and (b) abuse o f his 
statu torj' powers. Tho respondent therefore in  tho bon a f id e  exercise  
o f th e  powers vested  in  him  b y  S ection  Gl of tho V illage C om m unities 
Ordinance m ade order rem oving th e  p etitioner from th e office of Chairman  
of th e  V illage C om m ittee of A m bagam uw a.

Section  Gl of the V illage C om m unities Ordinance reads as fo llow s :—  

I f  at any tim e the M inister is satisfied  that there is sufficient proof

o f—

(a) incom petence and m ism anagem ent, or

(b) persistent, refusal or w ilful neglect to perform tlie d u ties im posed
b y  this Ordinance, or

(c) m isconduct in  th e  perform ance of those d uties, or

(re) persistent d isobedience to  or disregard o f  th e  d irections, 
instructions or recom m endations of the E x ecu tiv e  C om m ittee, 

or

(</) abuse of the powers conferred by th is Ordinance,

on  tho part o f tho Chairman of a V illage C om m ittee  
or on  tho part o f the V illage C om m ittee, the M inister 
m a y  b y  order published in the G azelle—

(i) rem ove tho Chairman from office, or
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(ii) d isso lvo  tho C om m ittee, an d  d irect tho G overnm ent A g en t  
citiicr  to  tako s tep s  for  tho  o lcction  o f a  fresh C om m ittee  or 
direct tho A ssista n t C om m issioner to  adm in ister tho  affa irs  
o f th a t  area for su ch  p eriod  as m a y  bo specified in  th e  order. ”

U n d er S ection  42 o f tho C ourts O rdinance a  w rit o f c e r tio ra r i w o u ld  
l ie  n o t  o n ly  aga in st regu larly  c o n s t itu te d  jud icia l tribunals b u t a lso  
a g a in st  b od ies which w hile n o t  e x is t in g  prim arily  for th e  d ischarge o f  
ju d ic ia l fun ction s y e t  have to  a c t  an a logou sly  to  a  judge in  resp ec t o f  
certa in  o f  their d u tie s .  F o r  th a t  s ta te m e n t of -the law  wo h avo  th o  
a u th o r ity  o f  th e  P r iv y  C ouncil in  th e  case o f N a k k u d a  A H  v. J a ija ra tn e  *.

T h e  first question  to  consider is w h eth er  in  actin g  under S ectio n  61 
o f th e  V illage C om m unities O rdinance th e  respondent was a ctin g  in  a  
ju d ic ia l or quasi-jud icia l ca p a city , or w heth er ho was perform ing w h a t  
w a s a  p u rely  ad m in istrative or m in ister ia l function . I f  lie w as a c tin g  
in  an  ex ecu tiv e  or ad m in istra tive  c a p a c ity  w rit o f certio ra ri d oes n o t  lie .

In  D a n k o lm c a  E s ta te s  C o. L td .  v. T h e  T e a  C o n tro lle r -  Socrtsz, J . ,  h eld  
th a t  an  order m ade bj' tho  T e a  C ontroller under Section  15  ( 1) o f  the  
T ea C ontrol O rdinance w as on e m a d e b y  h im  in  an a d m in istra tive  or 
m in ister ia l cap acity  and  th e  T e a  C ontroller n ot being under a d u ty  to  
a c t  ju d ic ia lly  when lie m ado th e  order is  not am enable to  th e  w rit o f  
c e r t io r a r i.

I n  N a k k u d a  A l i  v. J a y a r a l n e 1 i t  w as held that upon th e  proper  
co n stru ction  of tho w ords h a s  reason ab le grounds to  bcliovc ” th e  
C ontroller o f T ex tiles w as n o t am en ab le  to  a  m andato in  tho n atu re  of  
c e r t io r a r i  in  respect o f a ctio n  ta k en  u nder R egu lation  62 o f tho  D efen ce  
(C ontrol o f  T extiles) R eg u la tio n s  1946 as lie  did n o t act ju d ic ia lly  or 
q uasi-jud icia lly .

In  B a n d iy a  r . T h e  L a n d  C o m m is s io n e r 3 G unasekara, J . ,  h e ld  th a t  
u nd er th e  L and R ed em p tio n  O rdinance tho Land C om m issioner’s 
a u th o r ity  to  acquire an  agricu ltural lan d  depended not upon it s  h a v in g  
b een  so ld  or transferred in  th e  c ircu m stan ces se t  ou t in  S ection  3 (I )  b u t  
u p o n  his being satisfied  th a t it  h a d  b een  so  sold  or transferred. I f  ho  w a s  
so  sa tisfied  h is  acq u isition  of tho lan d  w ou ld  be an  execu tive  and  n o t  a  
ju d ic ia l a ct, and could  not therefore be th e  su bject o f a w rit o f c e r t io r a r i  
an d  proh ibition .

On an  exam in ation  of tho V illago C om m unities O idinanco an d  h a v in g  
regard  to  the lauguago o f S ectio n  61 I  w ould  unh esita ting ly  sa y  th a t  th e  
M inister w hen he decides to  a c t  a s  em pow ored  by th e  section  is perform in g  
a n  ex e cu tiv e  function  puro an d  sim p lo . S ir L a lita  R ajapakso con ced ed  
th a t  i t  w as tho M inistor w ho h a d  to  b e satisfied  o f th e  various m a tters  
so t  o u t  in  tho sub-paragraphs b u t  ho argu ed  th a t tho words “ th a t th ere  i s  

su ffic ien t p r o o f  o f ”  cou ld  o n ly  m oan  th a t  he w as porform ing a ju d ic ia l or  
quasi-jud icia l fun ction . I  d o  n o t  th in k  so . One m u st co n stru e  th e  
se c tio n  as a  w hole and not em p h asize  p arts  o f  i t  taken  ou t o f  th eir  c o n to x t.

I  u phold  th e  prelim inary o b jectio n . T ho application  is refused  w ith  
co sts . ..

Applications refused.
' [1030] 31 X . L. B. 137. 1 ( m i )  i t  *Y. //. fi, 197, -

5 (1930) 31 N . L , B, 93,


