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A u tre fo is  Acquit— Order of acquittal entered before ail the evidence for prosecu­
tion is called—Order in reality an order of discharge—Criminal Pro­
cedure Code, ss. 190 & 191.

W h ere a M a g istra te  a fter  th e  ev id e n c e  o f  fo u r  w itn e sse s  h ad  b e e n  
recorded  and b e fo re  th e  p ro secu tio n  had ca lled  a ll  th e  w itn e sse s , w h o se  
ev id en ce  w a s  a v a ila b le , en tered  an  order o f  “ a c q u it ta l”,—

Held, th a t th e  order w a s  in  r e a lity  an  ord er o f  d isch a rg e  u n d er  
se c tio n  191 o f  th e  C rim in a l P ro ced u re  C ode and th a t  su ch  an  order cou ld  
n o t su p p ort a  p le a  o f  autrefois acquit.

APPE A L  from  a conviction by a Judge and Jury before the W estern  
Circuit, 1942.

A . S eyed  A ham ed, for accused, appellant.

E. H. T. G unesekera, C.C., for the Crown.

D ecem ber 18, 1942. H earne J.—
The appellant w as found gu ilty  by the unanim ous verdict of the, Jury  

of the offences of robbery and of causing grievous hurt at the tim e of 
com m itting the offence of robbery.

The on ly  point of law  that w as argued w as that the presiding Judge  
w as w rong in  ruling that th e p lea of au trefo is acqu it w hich  w as raised at 
the trial failed.

The facts relative to th e form er trial w ere these. The appellant had  
been tried by the M agistrate of A vissaw ella , w ho had assum ed jurisdiction  
as D istrict Judge. A fter th e ev idence of four w itnesses had been recorded  
but before the prosecution had called  all the w itnesses w hose evidence  
w as available, an order of acquittal w as entered. Follow ing this order non­
sum m ary proceedings w ere taken against the appellant, in  consequence 
of w hich he w as com m itted for trial before th e Suprem e Court.

The relevant law  is set out in  section 330 (1) of the Crim inal Procedure 
Code, and the question for our decision is w hether the appellant had been  
previously tried and acquitted w ith in  th e m eaning of that section. It 
reads thus : “ A  person w ho has once been tried b y  a court of com petent 
jurisdiction for an offence and convicted or acquitted of such offence 
shall w h ile  such conviction or acquittal rem ains in  force not be liab le to  
be tried again for. th e sam e offence nor on th e sam e facts for any other 
offence for w hich  a different charge from  the one m ade against him  m ight 
have been m ade under section 181 or 'for w hich he m ight have been  
convicted under section 182 ”.

In English law  an acquittal m eans an acquittal on the m erits but th is  
is not necessarily so under our Code. U nder section 194, for instance, 
if  the com plainant does not appear on th e day fixed for trial the M agis­
trate shall acquit the accused, unless he thinks proper to adjourn th e
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hearing of the case. If he acquits, then, subject to the proviso in  
the section, the accused is entitled  to the benefit of section 330. He is 
deem ed to have been tried and acquitted, although no trial in  any sense 
of the word has taken place.

On this v iew  of the section th e decision of the m ajority of the Court 
in  the case of Seriaratna v. L en oh am y1 w as wrong. An order had 
been m ade by the M agistrate under section 194 and the accused, it would  
appear, w as entitled to an acquittal and not to an inconclusive discharge. 
So strictly  has the section been construed in India that even w here the 
accused, against tvhom process had been issued, was also absent, an 
order -of acquittal w as held to entitle him  to raise the plea of autrefois 
acquit (34 Mad. 253.).

Again, under section 195, notw ithstanding the fact that no trial takes 
place, the accused is in  law  deem ed to have been tried and acquitted w ithin  
the m eaning and for the purpose of section 330. An attempt, however, is 
m ade to preserve the idea of an acquittal on the m erits by the use of the 
words “ if the com plainant . . . . satisfies the M agistrate . . . .”.

A n  order of acquittal under section 195 w hich follow s the w ith­
draw al of the com plainant im plies that the Magistrate has addressed 
h im self to the m erits of the case and has satisfied him self that the com­
plainant should be perm itted to w ithdraw for the reason that the accused 
cannot be proved to  be guilty.

On the other hand in section 190 the word “ acquittal ” has no artificial 
m eaning. It m eans an acquittal on the merits.

Section 191 is an unfortunate section. Under the Indian Code, w hen  
an accused is tried sum m arily, if  a M agistrate does not find him  guilty  
h e m ust record an order of acquittal (I am not now  dealing w ith  the  
com pounding of offences). No order of discharge can be made. But 
section 191 g ives a M agistrate in  C eylon the power to discharge the  
accused at any stage. Even if  he is unaware of the nature of the'evidence  
of the rem aining prosecution w itnesses, he hiay stop the trial and dis­
charge 'the accused. That such a power m ay have m ischievous results 
is illustrated b y  th is case. The accused w as “ acquitted ” w hen all the  
prosecution evidence had not been led  and yet w hen all the available 
evidence w as placed-before a Jury they unanim ously found him  guilty.

The point in  th is appeal is w hether the order of the M agistrate—it is 
called  an acquittal—w as m ade under section 190 or section 191. If it 
w as m ade under, the latter it Was no m ore than an order of discharge which  
does not bar the institution of fresh proceedings.

It w as argued on behalf of the appellant that, although the case for the 
prosecution had not been closed, the order that w as m ade w as one under 
section 190. This v iew  is supported by the 'ob iter d ic ta  in  W eerasinghe 
v . W ijeyesin ghe  *, and it is also supported by the decision in G abriel v. 
S o y sa ‘. The latter, however, w as not follow ed in tw o recent cases 
reported in 39 N. L. R. a t page 265 and 20 C. L. W. a t page 77. W e take 
the v iew  that th e wording of section 190 m eans that a Magistrate is 
precluded from m aking an order of acquittal under that section till the 
end of the case for the prosecution.

1 {1917) 20 N . L . R. 44. * (1927) 29 N . L . R. 208
(1930) 31 N . L . R. 314.



In  re  G o o n esm h a . 75

It fo llow s that although th e M agistrate of A vissaw ella  purported to  
m ake an order under section  190, in  reality  h e m ade an order under 
section 191, m istakenly  ca lling it  an acquittal, instead o f a discharge. 
Such an order cannot support a p lea o f au trefo is acquit.

The appeal is  dism issed. The application to appeal on the facts is  
w ithout m erit and is refused.

A ppeal dismissed.


