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Fundamental Rights - Public Security Ordinance - Em ergency (Restriction 
on Consumption o f  Electricity) Regulations - Discrimination - Article 12(1) 
o f the Constitution.

Regulation 6 of th e  E m ergency (R estriction on C o n su m p tio n  of 
Electricity) Regulations No. 1 /2 0 0 0  published on 31 .05 .2000  required 
every consum er of electricity to reduce his m onthly  consum ption  of 
electricity by tw enty percen tum  of h is average m onthly consum ption  
based on the consum ption  for the m onths of M arch, April an d  May. 2000 
in default of w hich he w as m ade liable to a  su rcharge  am oun ting  to 
twenty five percentum  of the am ount of his m onthly electricity bill.

Held :

Regulation 6 w as m ade appliable equally to all nam ely (a) public sprited  
consum ers who had  reduced consum ption  of electricity d u rin g  the 
relevant period (b) consum ers who being indifferent or anti-social 
increased  the ir co n su m p tio n  (c) co n su m ers  who u sed  electricity  
sparingly for essen tia l purposes: (d) o thers more affluent who used 
electricity m ore lavishly for n o n -essen tia l p u rp o ses  a s  well. The 
regulation treated  un eq u a ls  equally; it is an  u n reasonab le  exercise of 
the power conferred by the Public Security O rdinance, u ltra  vires and  
violative of the petitioner's  right u n d er Article 12(1) of the C onstitu tion .

APPLICATION for relief for infringem ent of fundam enta l rights.

Manohara de  Silva  with David Weeraratne. A thula  Perera. Nalinda  
Indatissa and  Ms. Kishali Pinto Jayaw ardena  for petitioner.

Palitha Fernando. DSG for respondents.

Cur. adv. vult.
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S ep tem b er 25, 2000.
FERNANDO, J.

In th is  app lication  th e  Petitioner com plains th a t  Regulation 
6 of the  Em ergency (R estriction on  Use of C onsum ption  of 
Electricity) R egu la tions No. 1 /2 0 0 0  p ub lished  in G overnm ent 
G azette  E x trao rd in a ry  No. 1 1 3 4 /2 1  of 3 1 .0 5 .2 0 0 0  w as ultra 
vires  of th e  Public S ecu rity  O rd inance  an d  infringed he r 
fu n d am e n ta l righ t u n d e r  Article 12(1).

R egulation  6  provides:

“6(a) Every p e rso n  w ho c o n su m es electricity  sha ll reduce  
h is  m on th ly  electricity  co n su m p tio n  by tw enty  p e rcen tu m  of 
h is  average m on th ly  co n su m p tio n .

(b) Every p e rso n  w ho fails to com ply w ith  th is  regulation  
sh a ll be  liable to  a  su rc h a rg e  a m o u n tin g  to tw enty  five 
p e rc e n tu m  of th e  a m o u n t of h is  m on th ly  electricity  bill.

For th e  p u rp o se  of th is  regu la tion , “average m onth ly  
consum ption"  of a  p e rso n  sha ll be  the  average of h is  electricity 
c o n su m p tio n  for th e  m o n th s  of M arch, April a n d  May 2 0 0 0 .”

A dm ittedly, it w as  know n in J a n u a ry  2 0 0 0  th a t  the 
a m o u n t of w a te r s to red  in  th e  reservo irs  w as relatively law, 
a n d  th a t  a  pow er c ris is  w as  an tic ip a ted  by th e  2nd R esponden t, 
th e  Ceylon E lectricity  B oard , by th e  en d  of May. In th a t  
con tex t, a  m a n d a to ry  re d u c tio n  in  e lectricity  co n su m p tio n  
a n d /o r  a  su rc h a rg e  o n  excessive co n su m p tio n  w ere legitim ate 
m e a su re s  “for th e  m a in te n a n c e  of su p p lie s  a n d  sendees 
e s se n tia l to th e  life of th e  c o m m u n ity ”. However, the  q uestion  
th a t  a r is e s  in  th is  c a se  is w h e th e r  th e  basis of s u c h  reduc tion  
a n d /o r  su rc h a rg e  w as  so  a rb itra ry  an d  u n fa ir  to the  ex ten t 
th a t  it in fringed  Article 12(1).

T he co m p la in t in  re sp e c t of th e  m an d a to ry  reduction , 
im posed  a s  from  J u n e  2 0 0 0  a n d  b ased  on average M arch-M ay
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consum ption , is th a t  R egula tion  6(a) failed  to  ta k e  a c c o u n t of 
the  fac t th a t  a s  a t  J u n e  all c o n su m e rs  cou ld  n o t be  tre a te d  a s  
being sim ilarly  c irc u m stan ced .

From  one po in t of view, co n su m e rs  fell in to  th ree  categories. 
T hus, in  re sp o n se  to  th e  c ris is  w h ich  w a s  a n tic ip a te d  in  
J a n u a ry  2000 , som e p u b lic -sp ir ited  c o n su m e rs  w ould  have 
vo lun tarily  red u ced  th e ir  c o n su m p tio n  in  M arch-M ay; o th e rs  
w ould have b e e n  ind ifferen t; a n d  som e a n ti-so c ia l c o n su m e rs  
m igh t even  have  in c re a se d  th e ir  c o n su m p tio n . W h e th e r  
c o n su m ers  h a d  red u ced  o r in c re ase d  c o n su m p tio n  w ould  
have been  read ily  a sc e r ta in a b le  from  th e  rec o rd s  o f th e  2 nd 
R esponden t. H ence to com pel a  u n ifo rm  20%  red u c tio n , by 
reference to average M arch-M ay c o n su m p tio n , w ould  have 
im posed a  g rea te r  b u rd e n  on  p u b lic -sp irited  a n d  conserva tion - 
m inded  c o n su m e rs  th a n  on  o th e rs  (and  n o t vice versa).

From  a n o th e r  p o in t of view, c o n s u m e rs  fell in to  two 
categories: a  large  n u m b e r  w ho - by  n e c ess ity  o r choice - u se d  
electricity  sparing ly , for e s se n tia l p u rp o se s  only, a n d  therefo re  
consu m ed  little; a n d  o th e rs  - m ore  a fflu en t - w ho u sed  
electricity  m ore lavishly, for n o n -e s se n tia l p u rp o se s  a s  well. 
The m a n d a to ry  red u c tio n  a n d  s u rc h a rg e  o p e ra ted  u n eq u a lly  
on th ese  two categories: th e  form er w ou ld  have  to  c u rta il  u se  
for e ssen tia ls , w hile th e  la tte r  w ould  only  have  to  c u t  dow n on  
“lu x u rie s”. T he failu re  to  recognize, a t  le a s t  to  som e ex ten t, th e  
special n eed s  of th e  fo rm er w as  u n fa ir  a n d  a rb itra ry .

As for th e  s u rc h a rg e , th e  c o n s u m e r  w ho  m ad e  a n  
h o n e s t effort to c u rta il c o n su m p tio n , a n d  th e  one  w ho d id  not, 
w ere m ade  equally  liable to  a  s u rc h a rg e  of 25%  on  tota l 
co n su m p tio n  (a n d  n o t ju s tp n J h fi e x cess). T h u s  one  c o n su m e r 
w ho red u ced  m o n th ly  c o n su m p tio n  from  8 0 0  u n its  to 650 , a 
second  w ho m a in ta in e d  h is  c o n su m p tio n  a t  6 5 0  u n its , a n d  a 
th ird  w ho in c reased  h is  c o n su m p tio n  from  500  u n its  to 650, 
w ould  all be liable to th e  iden tica l s u rc h a rg e  of 25%  (on 
m on th ly  c o n su m p tio n  of 6 5 0  u n its). R egu la tion  6(b) th u s  
tre a te d  u n e q u a ls  equally .
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L earned  D eputy  Solicitor-G eneral w ho ap p e a rs  for the 
R esp o n d en ts  could  sug g est no b a s is  w hatever to justify  
R egulation  6. His only su b m iss io n  w as th a t  it w as enacted  to 
achieve th e  law ful a n d  desirab le  objective of conserving 
electricity . However legitim ate a n d  p roper th e  objective, the 
m e a n s  se lec ted  w ere in  violation of Article 12(1) an d  were not 
a  rea so n ab le  exercise of th e  pow er conferred  by th e  Public 
S ecu rity  O rd inance .

We therefo re  hold  th a t  R egulation 6 is ultra vires an d  in 
v io lation  of th e  P e titioner’s fu n d am en ta l righ t u n d e r  Article 
12(1), a n d  we aw ard  h e r  a  su m  of Rs. 3 0 0 0 /-  a s  c o s ts  payable 
by  th e  2nd R esponden t.

DHEERARATNE, J. I agree.

WEERASEKERA, J, - 1 agree.

R elief granted.


