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1971 Present: Samerawickrame, J., and Pandita-Gunawarderie, J.

W . R O B I S O N  F E R N A N D O , A p p e lla n t, and S . H E N R I E T T A  
F E R N A N D O , R e s p o n d e n t

S. C. 2-JS/6S (F), 96 /68  In ly, and 260/6S (F) — D . C. Panadura, 9867/D

Jurisdiction— Difference in effect between patent and latent want of jurisdiction— 
Conciliation Boards Act No. 10 of J05S—Section hi ( !)  (a)— Omission to 
complij with its requirements— Whether defendant can waive objection relating 
to it—Courts Ordinance, s. 62.

Objection relating to tho want o f jurisdiction in a Court to hear a caso may be 
waived by the defondant, if  the want of jurisdiction is not apparont on'tho face 
o f tho record but depends upon tho proof of facts.

Aftor tho plaintiff’s case was closed and after tho defendant and two witnesses 
had givon evidence tho trial Judge allowed an application mado by tho 
defendant to amend tho answer in order to raise tho pica that tho Court 
had no jurisdiction to try tho enso as tho dispute had not been referred to tho 
Conciliation Board and no certificate from tho Chairman had been annexed 
to the plaint as required by section 14 (I) (a) o f the Conciliation Boards Act.

Held, that, having regard in particular to tho prejudice to tho plaintiff and 
the Into stage at which the amendment of the answer was sought to bo mado, 
the defendant was precluded by delay and acquiescence from raising tho 
objection to jurisdiction and that she had in fact waived it.

A p p e a l  from  a  judgment o f the D is tr ic t  C ou rt, P a n a d u r a .

H . IF. Jayewardene, Q.C., w ith  M . S. M . Nazeem a n d  P . Edussuriya, 
f o r  th e  p la in tiff-a p p e lla n t in  S . C. 24S /6S  (F ) a n d  f o r  th e  p la in tiff-  
re sp o n d e n t in  S . C. 9 6 /6 8  ( I n t y .)  a n d  S . C. 26 0 /6 S  (F ).

C. Eajiganalhan, Q.O., w ith  S. Sharvananda a n d  K . Kanagaratnam, 
fo r  th e  d e fe n d a n t-re sp o n d e n t in  S . C. 24S /6S  (F ) a n d  f o r  th e  d e fe n d a n t- 
a p p e lla n t in S. C. 9 6 /6 3  ( I n t y .)  a n d  S. C. 26 0 /6S  (F ).

Cur. adv. vull.

J a n u a ry  3 0 ,1 9 7 1 . Samerawickrame, J . —

T h e  p la in tiff-a p p e lla n t filed  th is  a c t io n  aga inst h is  w ife  th e  d e fe n d a n t- 
re sp o n d e n t seek in g  a  d iv o r c e  o n  th e  g rou n d  o f  m a lic io u s  d e s e rt io n . 
T h e  d e fe n d a n t-re sp o n d e n t filed  a n sw er d en y in g  th e  a lle g a t io n s  in  th e  
p la in t  a n d  co u n te r -su in g  f o r  a  d ecree  fo r  ju d ic ia l s e p a r a t io n . After  
th e  p la in tiff 's  case  w a s c lo s e d  a n d  a fter  th e d e fe n d a n t  h a d  g iv e n  e v id e n ce , 
a n  a p p lica t io n  w as m a d e  to  a m e n d  th e  answ er to  ra ise  th e  p le a  th a t  th e  
C o u r t  h ad  n o  ju r is d ic t io n  t o  t r y  th e  case as th e  d is p u te  h a d  n o t  b e e n  
re ferred  to  th e C o n c ilia t io n  B o a r d  an d  n o  certifica te  fr o m  th e  C h a irm a n  o f  
th e  P an e l o f  C o n c ilia to rs  h a d  been  a n n exed  to  th e  p la in t  ns r e q u ire d  b y  
S e ctio n  14 (1) (a) o f  th e  C o n c ilia tio n  B o a rd s  A c t  N o .  10 o f  1958 . 
O b je c t io n  to  th e  a p p lic a t io n  w a s tak en  on  b e h a lf  o f  th e  p la in t if f  o n  tlio  
g ro u n d  th a t  th e  d e fe n d a n t  h a d  w a iv ed  such  an o b je c t io n  t o  ju r is d ic t io n  
T h e  learn ed  D is tr ic t  J u d g e  m a d e  o rd e r  a llow in g  th e  a p p lic a t io n  to  a m e n d  
th e  a n sw er a n d  th e r e a fte r  u p h e ld  th e p lea  to  ju r is d ic t io n  ra ised  o n
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b e h a lf  o f  th e  d e fe n d a n t  a n d  dism issed  p la in t i f f ’s  a c t io n  b u t  o rd ered  th e  
d e fe n d a n t  t o  p a y  c o s ts  t o  th e  p la in tiff  a n d  t o  r e tu r n  t o  th e  p la in t if f  
a ll a l im o n y  pendente lile sh e  h ad  o b ta in e d  f r o m  h im .

L e a r n e d  c o u n s e l f o r  th e  p la in tiff-a p p e lla n t s u b m it t e d —

(a) t h a t  a  d iv o r c e  a c t io n  is n o t  ba sed  u p o n  a  c a u s e  o f  a c t io n  a n d  th a t
a c c o r d in g ly  th e re  w as n o  d isp u te  w h ic h  m a y  b e  a  cau se  o f  a c t io n  
w ith in  th e  m ea n in g  o f  s. 6 (6) o f  th e  C o n c ilia t io n  B o a rd s  A c t ;

(b) t h a t  t h e  d e fe n d a n t  h a d  w a iv e d  o b je c t io n  t o  ju r isd ic t io n  o f  th e
D is t r ic t  C ou rt.

I t  w ill b e  c o n v e n ie n t  t o  con s id er  fir s t  w h e t h e r  the- d e fe n d a n t- 
r e s p o n d e n t  w a s  p r e c lu d e d  b y  her c o n d u c t  f r o m  ra is in g  an  o b je c t io n  to  
ju r is d ic t io n .

W h e r e  th e  w a n t  o f  ju risd ict ion  is  p a te n t ,  o b je c t io n  to  ju r isd ict io n  
m a y  b e  ta k e n  a t  a n y  tim e . In  su ch  a ca se  it  is  in  fa c t  th e d u ty  o f  th e  
C ou rt i t s e l f  ex mero molu to  raise th e  p o in t  e v e n  i f  th e  p a rtie s  fa il t o  d o  
so. I n  Farquharson v. Morgan1 H a ls b u r y  L .C . sa id , “  I t  has lo n g  
s in ce  b e e n  h e ld  th a t  w h ere th e o b je c t io n  t o  th e  ju r isd ict io n  o f  an  
in fe r io r  c o u r t  a p p e a rs  u p o n  th e fa ce  o f  th e  r e c o r d  i t  is im m ateria l h o w  
th e  m a tt e r  i3 b r o u g h t  b e fo re  the S u p erio r  C o u r t , f o r  th e  S u p erior  C o u rt  
m u st in te r fe re  t o  p r o te c t  th e p re ro g a t iv e  o f  th e  C row n  b y  p ro h ib it in g  
th e in fe r io r  c o u r t  fr o m  ex ceed in g  its ju r is d ic t io n . T h a t  is to  sa y , w h ero  
th e w a n t  o f  ju r is d ic t io n  appears u p o n  th e  lib e l, a s  in  an  eccles iastica l 
c o u r t , o r  u p o n  th e  fa c e  o f  th e record , a n d  d o e s  n o t  d e p e n d  u p o n  a  m ero  
m a tte r  o f  fa c t ,  a n d  a  cau se is en terta in ed  b y  a n  in fe r io r  c o u r t  w h ich  is  
c le a r ly  b e y o n d  its ju r isd ict ion , n o  c o n s e n t  o f  p a r t ie s  w ill ju s t ify  th o  
S u p e r io r  C o u r t  in  re fu s in g  a p roh ib ition . ”

I n  th e  sa m e  ease , L o p e s  L .J . sa id , T h e  r e a s o n  w h y , n o tw ith sta n d in g  
su ch  a c q u ie s ce n c e , a  p roh ib it ion  is g ra n te d  w h e r e  th e  w a n t o f  ju r isd ic t io n  
is a p p a r e n t  o n  th e  fa c e  o f  the p roceed in g s  is  e x p la in e d  b y  L o r d  D e n m a n  
(G N . & M . 17G) to  b e  fo r  th e  sake o f  th e  p u b lic ,  b e ca u se  ‘ th e ease m ig h t  
b e  a  p r e ce d e n t  i f  a llow ed  to  stand  w ith o u t  im p e a c h m e n t ’ a n d  I  w o u ld  
a d d  fo r  m y s e lf , b eca u se  it  is a w a n t o f  ju r is d ic t io n  w h ich  th e  co u r t  is  
in fo rm e d  b y  th e  p ro ce e d in g s  be fore  it , a n d  w h ich  th e  ju d g e  sh ou ld  h a v e  
o b s e rv e d , a n d  a  p o in t  w h ich  he sh ou ld  h im s e lf  h a v e  ta k en . ” .

T h e  p o s it io n  h o w e v e r  appears to  b e  d if fe r e n t  w here th e  w a n t o f  
ju r is d ic t io n  is  n o t  a p p a re n t on  th e  fa c e  o f  th e  r e c o r d  b u t  d ep en d s u p o n  
th e  p r o o f  o f  fa c ts . In  such  a case, it  is  f o r  a  p a r t y  w h o  asserts th a t  th o  
C o u rt  h a s  n o  ju r isd ic t io n  t o  raise th e  m a tt e r  a n d  p r o v e  th e  n ecessa ry  
fa c ts . A  C o u r t  has to  proceed  u p o n  th e  fa c ts  p la ce d  b e fo r e  it  a n d  its  

ju r isd ic t io n  m u s t  th ere fo re  d ep en d  u p o n  th e m  a n d  n o t  u p on  th o  fa c ts  

th a t  m a y  a c tu a lly  ex ist . It is a p p ro p r ia te  in  th is  co n n e ct io n  to  c ite  a 

d ic tu m  o f  N a g a lin g a m , J . in th e  ca so  o f  M arjan v. Burak 2 :—  "  A s

* (19 IS) 51 A\ L. It. 31 a  33.J 70 Law Times 152 at 153.
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s ta te d  b y  H u ktn  C h an d  (1894  e d . p a g e  240) ju r isd ic t io n  “  d o e s  n o t  d e p e n d  
u p o n  fa c ts  o r  th e  a ctu a l e x is te n c e  o f  m a tters  o r  th in g s  b u t  u p o n  th e  
a lle g a tio n s  m a d e  co n c e rn in g  th e m ” . H u k m  C h an d  q u o te s  a  p a ssa g e  
fr o m  V a n  F lee t in  s u p p o r t :—

“  I f  certa in  m a tters  a n d  th in g s  a re  a lleged  t o  b e  t r u e  a n d  r e l ie f  
p r a y e d  w h ich  th e  tr ib u n a l h a s  p o w e r  to  g ra n t i f  tru e , th a t  g iv e s  it  
ju r is d ic t io n  o v e r  th e  p r o ce e d in g s . . . A  g re a t d ea l o f  tr o u b le  h a s  a r isen  
fr o m  th e  m ista k en  c o n c e p t io n  th a t  ju r isd ict io n  d e p e n d s  u p o n  fa c t s  
o r  th e  actu a l ex isten ce  o f  m a tte rs  an d  th in gs in stead  o f  u p o n  a lle g a t io n s  
m a d e  co n ce rn in g  th em  ” .

I n  th e  case  o f  National Coal Co. v. L. P . Dave 1 C h o u d h a ry , J .  sa id  
“  . . . .  w h ere  th e w a n t o f  ju r is d ic t io n  is n o t  a p p a re n t o n  th e  fa c e  o f  th e  
p r o c e e d in g s  b u t th e  a b s e n ce  o f  ju r isd ic t io n  d ep en d s  o n  a  fa c t  in  th o  
k n o w le d g e  o f  a p a r ty , th e n  i f  h e  d o e s  n o t  b rin g  th a t  fa c t  fo r w a r d  b u t  
a l lo w s  th e  C ou rt t o  p r o c e e d  w ith  th e  ju d g m e n t  h e  o u g h t  n o t  t o  b e  
p e r m it te d  to  im p ea ch  th e  ju r is d ic t io n  in  a n y  co lla te ra l p r o c e e d in g .”

I n  Kandy Omnibus Co., Ltd. v. T . IF. Roberts 2 S a n son i, J .  d r e w  a 
d is t in c t io n  betw een  p a te n t  a n d  la te n t  w a n t o f  ju r isd ic t io n  a n d  b e  sa id , 
“  W h e n  a  C ou rt h a s  ju r is d ic t io n  in  p a rticu la r  cases w h ich  d e p e n d  o n  
th e  e x is te n c e  o f  a  ce rta in  s ta te  o f  fa c ts  a  p erson  w h o  a d m its , o r  d o e s  
n o t  ch a llen ge , th e e x is te n ce  o f  th o se  fa c ts  can  estop  h im s e lf  f r o m  d e n y in g  
th e ir  e x is te n ce  a t a  s u b s e q u e n t s ta g e  o f  th e  p roceed in g s . ”

T h e r e  is  n o  qu estion  in  th is  ca se  o f  a n y  in h eren t w a n t o f  ju r is d ic t io n . 
S e c t io n  6 2  o f  th o C ou rts O rd in a n ce  con fers  ju r isd ic t io n  o n  D is t r ic t  
C o u r ts  in  a ll m a tr im on ia l m a tte rs . T h ere  w as n o th in g  o n  th e  fa c e  o f  
th o  p la in t  o r  an sw er o r  o f  th e  p r o ce e d in g s  u n til th e  a p p lic a t io n  t o  a m e n d  
th e  a n sw e r  w hich  c o u ld  a ffo r d  a n y  reason  to  th e C ou rt t o  th in k  i t  la c k e d  
ju r is d ic t io n . T h o  o b je c t io n  t o  ju r is d ic t io n  w h ich  th e  d e fe n d a n t  s o u g h t  
t o  ra ise  d e p en d ed  on  th e  fo llo w in g  fa c ts  w h ich  w ere  s e t  o u t  in  th e  
a m e n d m e n t  to  tho an sw er :—

(1 ) T h a t  the m a tr im on ia l h o u s e  w as a t  N o . 12, M o lp e  R o a d , M o ra tu w a .

(2 ) T h a t  these p rem ises w e ro  s itu a te  w ith in  th o  M o ra tu w a  U r b a n
C ou n cil area.

(3 ) T h a t  a  P an el o f  C o n c ilia to rs  h a d  been  c o n s titu te d  fo r  th e  M o ra tu w a
U rb a n  C ou n cil a re a  as  a n d  fr o m  2 .6 .6 5  a n d  su ch  P a n e l  o f
C on cilia tors  w as in  e x is te n c e  a t  th e  d a te  o f  a c t io n .

(4 ) T h a t  th e cau se  o f  a c t io n  a lle g e d  in  th e  p la in t  w as th a t  th e  d e fe n d a n t
h a d  le ft  th e  m a tr im o n ia l h ou so  a n d  h a d  re fu sed  t o  c o m e  b a c k
a n d  h ad  th e r e b y  m a lic io u s ly  d eserted  th e  p la in tiff .

(5 ) T h a t  th o d e fe n d a n t ’s  p o s it io n  w a s  th a t  she w as c o m p e lle d  t o
le a v o  an d  th a t  sh e  d id  n o t  m a lic io u s ly  desert.

(6 ) T h a t  th o d isp u te  w a s  n o t  re fe rred  t o  th e  P a n e l o f  C o n c ilia to r s
a n d  a  ce rt ifica te  fr o m  th e  C h a irm an  has n o t  b e e n  p r o d u c e d . 

T h e s e  m a tters , p a r t icu la r ly  th o s e  se t  o u t  a t  2  a n d  3 a b o v e  w e r o  n o t  
b e fo r e  th e  C ou rt p r io r  t o  th e  a p p lic a t io n  t o  a m en d  th e  an sw er.

1 A . I .  R. {1956) Patna 294 at 297. * (1954) 56 N. L. R. 293 at 303.



T h e  q u e s t io n  fo r  co n s id e ra tio n  th e r e fo r e  is  w h eth er  a t  th a t  t im e  
th e  d e fe n d a n t  h a d  p re c lu d e d  h e rs e lf  b y  w a iv e r , d e la y  o r  a c q u ie s ce n c e  
fr o m  ra is in g  th e  o b je c t io n  to  ju r is d ic t io n . T h e  fo llo w in g  m a tters  a r e  

r e l e v a n t :—

(i) B y  m a k in g  a  co u n te r  c la im  f o r  a  d e c r e o  f o r  ju d ic ia l sep a ra tion  th e
d e fe n d a n t  h a d  in v ite d  th e  c o u r t  t o  ex erc ise  ju r isd ic t io n  in  
th is  a c t io n .

(ii) T h e  d e fe n d a n t  h a d  a p p lie d  fo r  a n d  o b t a in e d  an  o rd er  fo r  m o n th ly
p a y m e n t  o f  a l im o n y  p en den te  lite a n d  h a d  rece iv ed  p a y m e n ts  
f o r  a  p er iod  o f  o v e r  tw o  y ea rs .

(iii) A  p e r io d  o f  n ea r ly  th reo  y e a rs  h a d  p a sse d  since th e in s t itu tio n
o f  th e  a c tion .

■ ( iv )  T h e  p la in t if f  h a d  led  a ll e v id e n c e  a n d  c lo sed  his case a n d  th o  
• d e fe n d a n t  h ad  g iv e n  e v id e n co  a n d  ca lle d  tw o  o th e r  w itn esses  

t o  g iv e  ev id en ce .

(v )  T h e  p la in t if f  h a d  b een  p u t  to  m u c h  e x p e n s o  as there w ero se v e r a l 
d a te s  o f  tria l a p a rt fr o m  o th e r  in te r lo c u to r y  p roceed in gs.

H a v in g  reg a rd  to  th ese  m a tte rs  a n d , in  p a r t icu la r  th e  p re ju d ice  to  th e  
p la in t i f f  a n d  th e  la te  stage  a t  w h ich  th e  a m e n d m e n t w as so u g h t t o  b e  
m a d e , I  a m  o f  th e v iew  th a t  th e  d e fe n d a n t  w a s p rec lu d ed  b y  d e la y  a n d  
a c q u ie s ce n c e  fr o m  raising  th e  o b je c t io n  t o  ju r is d ic t io n  an d  th a t  sh e  h a d  
in  fa c t  w a iv e d  it.

I n  v ie w  o f  th e  fin d in g  a t  w h ich  I  h a v e  a r r iv e d  it  is n o t  n ecessa ry  t o  
c o n s id e r  th e  su bm ission  o f  th o  lea rn ed  c o u n se l f o r  th e ap p e lla n t th a t  a  
d iv o r c e  a c t io n  is n o t  ba sed  o n  a  cau se  o f  a c t io n .

I  s e t  as id e  th e  ord er  a llow in g  the a m e n d m e n t  a n d  th e  ord er  d ism iss in g  
th e  a c t io n  a n d  sen d  th e  case  b a ck  f o r  d e c is io n  o n  th o  o th er  issues. A s  
th e  d e fe n d a n t  m a y  h a v e  d o s e d  h er  ca se  in  re lia n ce  o n  th is p o in t  it  w ill 
b e  in  th e  d is cre tio n  o f  th e  D is tr ic t  J u d g e  to  p erm it h er to  lead  fu r t h e r  
e v id e n c e  i f  h e  th in k s it  fit t o  d o  so . T h o  o r d e r  d ire ctin g  th o  d e fe n d a n t  
t o  p a y  th e co s ts  a n d  to  r e -p a y  th o  a m o u n t  r e ce iv e d  as a lim on y  pendente 
lite a re  se t as ide . T h e  d e fe n d a n t w ill in  a n y  e v e n t n o t  bo  e n tit le d  t o  
c o s ts  in cu rred  in  re la tion  to  th e  a m e n d m e n t  o f  th e answ er to  ra ise  th o  
o b je c t io n  to  ju r isd ic t io n  a n d  th e  p r o c e e d in g s  h a d  in  co n n e ct io n  w ith  
i t  o r  to  costs  re la tin g  to  th e  ra is in g  o f  issue No. 7 and  th e  le a d in g  
o f  e v id e n c e  th ereon  a n d  th e  p ro ce e d in g s  h a d  in  co n n e ctio n  w ith  th em .

T h e  p la in tiff-a p p e lla n t w ill b o  e n t it le d  to  co s ts  o f  ap peal.

I n  v ie w  o f  th e  ord er  I  h a v e  m a d e, a p p e a ls  n u m b ered  S. C. 9 6 /0 8  I n t y .  
•and- S . C . 260 /C S F  filed  b y  th o  d e fe n d a n t  h a v e  b cco m o  u n n e ce ssa ry  
a n d  th e y  are  fo rm a lly  d ism issed  w ith o u t  co s ts .

P a XDITA-GCHKAWARDENE, J .— I  agrCO.
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Case sent back Jot further proceedings.


