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Mortgage decree—Time fixed for payment of money—Court's power to extend 
time on cause shown—Civil Procedure Code, s. 343. 
Where sufficient cause is shown for stay of the sale of property in 

execution of a mortgage decree a Court has power to grant an extension 
of time for payment of money due under the decree. 

Ramanathan v. Ibrahim (36 N. L. R. 445) referred to. 

^ \ . P P E A L from an order of the Distr ict J u d g e of Colombo. 

H. V. Perera (w i th h i m Wickremanayake), for defendant , appel lant . 

N. Nadarajah, for plaintiff, respondent. 
Cur. adv. vult. 

N o v e m b e r 10, 1936. FERNANDO A.J.— 

In this case a decree w a s entered on March 28, 1934, direct ing that 
order to sell the mortgaged property w a s not to issue ei ther unt i l the 
defendant m a k e s defaul t in the p a y m e n t cf certain s u m s which he agreed 
to pay on certain dates, or t i l l a period of t w o years from the date of the 
decree has expired. That period h a v i n g exp ired in March, 1936, the 
plaintiff appl ied for an order to sel l , and defendant applied for a further 
period w i t h i n w h i c h h e m i g h t pay the m o n e y . The learned Distr ict 
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Judge he ld it w a s not open to h i m to enlarge the t ime fixed in the decree 
itself. It is true that the decree w a s entered of consent, but a l though 
the consent mot ion provided that in the event of the full c la im not be ing 
paid wi th in the period of t w o years, commiss ion to sel l w a s to issue 
forthwith wi thout notice to the defendant, that provision w a s not entered 
in ' the decree, and I take it that this w a s omitted advisedly. 

The District Judge rel ies on the judgment of this Court in Ramanathan 
v. Ibrahim1 w h e r e Akbar J. set aside the order of the District Court 
a l lowing the judgment-creditor n ine months' t ime to pay, because as h e 
said " the proper course w o u l d h a v e been to fix the conditions under 
w h i c h the sale w a s to be carried out, and in those conditions to fix the 
period w i t h i n w h i c h the balance d u e to the judgment-creditor w a s to be 
pa id" . T h e case w a s therefore, sent back in order that the District 
Judge might fix a period af-er w h i c h the sale is to be carried out. 

The direction thus g i v e n appears to m y mind to b e inconsistent w i t h 
the earlier portion of his judgment in w h i c h h e states that the condit ions 
of sale must be w i t h reference to the original decree, and must not h a v e 
the effect of altering or contradict ing or vary ing the period fixed b y the 
Court in the original decree. Nor is this case any authority for the 
proposit ion that in the case of a mortgage decree the provisions of section 
343 of the Civil Procedure Code do not enable the Court for good reason 
to stay execut ion of the decree. That sect ion w a s he ld in Faulkner v. 
Soysa' to apply to sales under mortgage decrees entered under section 201 
of the Civil Procedure Code, and I see no reason for doubt ing that the 
sect ion appl ies in all cases of execut ion of orders entered b y Court. I t 
is true that in the ordinary course, execut ion wi l l be a l lowed by Court 
unless due cause is s h o w n w h y execut ion should in any particular case 
b e delayed, and in th i s case t h e ev idence l ed for the defendant does 
indicate that the plaintiff placed certain object ions in the w a y of the 
defendant raising a loan on the mortgaged properties, and the learned 
Distr ict J u d g e found that the plaintiff w a s probably irritated b y the 
fact that the defendant had filed an action against h im. In the c ircum­
stances of this case w e direct that an order to sel l should not issue for a 
further period of s i x m o n t h s from the date of the rece ipt of the record 
in the District Court and that the t i t le deeds and. plans of the mortgaged 
lands should be deposited by , the plaintiff w i th in a w e e k of the record 
reaching that Court w i t h the Secretary, so that the defendant's 
proctor might have access to them in order to apply for a loan, or to 
forward them to the State Mortgage Bank or to any other l ike ly creditor. 
I t w i l l b e c lear ly understood that the defendant's proctor if h e takes the 
deeds from the Secretary wi l l be personal ly responsible to see that the 
same are returned to the Secretary wi th in a reasonable t ime, and in any 
e v e n t before the expirat ion of the period of s ix months a lready referred to. 
A s execut ion has b e e n s tayed as an indulgence to the defendant, he wi l l 
not be ent i t led to the costs of this appeal or of the application to the D i s ­
trict Court, and each party w i l l bear his o w n costs of these proceedings. 
MOSELEY J.—I agree. 


